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Forward

The “visualization of interrogation” is a key issue for the reform of Japanese 

judicial system. In order to have a fair and open criminal justice system in 

Japan, it is necessary to not only examine the existing legal and 

institutional issues, but also promote cross-disciplinary discussion among 

legal professionals and scholars in various fields in addition to collecting 

outstanding case studies in other countries. 

Based on awareness of these issues, we organized an international 

symposium entitled “Transparency of Interrogation: Innovative Data 

Recording and Analysis by the Human Science” in July 2014 with the 

cooperation of the “Law and Human Science” project sponsored by the 

MEXT Grant-in-Aid for Scientific Research and new academic area studies, 

“Translational Studies for Inclusive Society” project which is a MEXT-

Supported Program for the Strategic Research Foundation at Private 

Universities, and Center for Forensic Clinical Psychology at Ritsumeikan 

University.

The symposium was conducted with a four-part structure. In the keynote 

session, there was a speech regarding the multi-lingual and cross-cultural 

communication issues in the legal practice, followed by a special lecture 

about the legal interviewing technique to children. In the aftermath, there 

were three sessions focused on Australia, South Korea, and Japan. Each 

session had presentations by law scholars and psychologists followed by 

comments from legal professionals in Japan. At the end, there was a 

general discussion session based on the topics brought by two Japanese 

law-psychologists. On the whole, there was a lively discussion transcending 

not only disciplinary cultures but also national cultures. This booklet 
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contains the transcripts of keynotes, international sessions, and general 

discussion sessions in the symposium.

In Japan, the discussion on the visualization of interrogation has been held 

only by legal practitioners and scholars so far. Therefore, we aimed at 

bringing many diverse people together at this symposium in the aim of 

sharing common issues and having a discussion toward a fair and open 

criminal justice. As a consequence, we are very happy that we could have 

lively discussion transcending disciplinary and national boundaries. 

We expect that this booklet will become a clue to understand the trend and 

issues of criminal justice in Australia, South Korea and Japan. We are also 

hoping that this booklet will spark a wider debate on the visualization of 

interrogation to implement a better society.

March 2016

MEXT-Supported Program for the Strategic Research Foundation at 

Private Universities Research

“Translational Studies for Inclusive Society” Project

Director, Mitsuyuki Inaba



3

Table of Contents

Foreword:
　　Mitsuyuki Inaba (Ritsumeikan University) .........................................  1

Opening Remarks:
　　Makoto Ibusuki (Seijo University) ........................................................  5

Keynote Speech: 
　  Transparency of Interrogation Process in a Multilingual and 

Multicultural Era
　Mitsuyuki Inaba (Ritsumeikan University) .........................................  11

Invited Talk: 
　  Improvement of Forensic interviews 

- the side effects of video recording to suspect interviews -
　Makiko Naka (Hokkaido University)....................................................  21

Session 1:  Transparency of Interrogation in Australia
　　Chair: Makoto Ibusuki

　Effective social interviewing techniques in high stakes cases:
　Interviewers’ and detainees’ experiences
　　Professor Jane Delahunty  (Charles Sturt University)

　Audio-visual Recording of Police Interrogation 
　　  Professor Dean David Dixon (University of New South Wales, 

Faculty of Law)

　Comments & Discussion
　　Commentator: Mr. Masashi Akita (Osaka Bar Association)

Session 2:  Transparency of Interrogation in South Korea 
　　Chair: Naoko Yamada (Kwansei Gakuin University) ..........................  79

　  Interrogation video recording in the new Korean Criminal Procedure 
Code and the practical Problems with their  Performance
　Professor Ro Seop Park (Hallym University)



4

　  Video Recording of Suspect Interviewing in Korea: Its Lessons and 
Future Directions
　Professor Eunkyung Jo (Hallym University)

　Comments & Discussion
　　Commentator: Daisuke Toyama (Kyoto Bar Association)

Session 3:  Transparency of Interrogation in Japan
　　Chair: Hiroshi Nakajima (Kagoshima University) ..............................  119

　  How do interviews fail? The possibility of the use of the interaction 
using the audio-visual recording
　Professor Kotaro Takagi (Aoyama Gakuin University)

　  Current situation and the issues related to the video and audio taking in 
Japan
　Professor Takao Fuchino (Ritusmeikan University)

　Comments & Discussion
　　Commentator: Hisashi Kosakai (Osaka Bar Association）

Session 4  General Discussion
　　Chair: Makoto Ibusuki (Seijo University) ............................................  159

　Commentary 1:
　　Professor Sumio Hamada (Ritsumeikan University)

　Commentary 2:
　　Professor Makiko Naka (Hokkaido University)

Closing Remarks
　　Professor Tatsuya Sato (Ritsumeikan University)...............................  179



5

Opening Remarks

Makoto Ibusuki (Seijo University)

Makoto Ibusuki
Good morning. As sponsored by the grant-in-aid for scientific research on 

innovation areas, the research in the proposed research areas, humanities 

and social sciences, and Ritsumeikan Global Innovation Research 

Organization and the Institute of Human Science of Ritsumeikan 

University, we are going to start the international symposium of 

transparency of interrogation. We will be offering some remarks as we 

begin this symposium. My name is Ibusuki. I would like to express our 

thanks to the sponsoring organizations.

Today, we are going to talk about the innovative data recording and the 

analysis by human science. Starting now, we are going to have a program 

until 6 o’clock, and inviting the distinguished speakers from abroad as well. 

We are going to talk about all aspects of recording of the interrogation. I do 

hope you are going to enjoy the full part of the program.

This is from Sydney, the interrogation room in a place. You can see that 

they have a recording system. I visited there together with members of 

Kyoto Bar Association. This is from Manchester police interrogation 

recording system. This is from New Zealand when they were using the 

video. Today they use DVD. This is from Illinois, Chicago, United States. 

Together with Dr. Wakabayashi of Ritsumeikan who is secretary for this 

symposium was with me. This is from the prosecutors ’ office, the 

interrogation room in Korea.

Finally, this is Japan. The recording system is now being introduced in 
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Japan. This is the brochure from the public prosecutor’s office on a pilot 

basis and also for internal use. In Japan, the use is already started and this 

month, the legislative council of the ministry of justice, the special 

committee on the criminal justice in new era came up with the final 

recommendation as to the scope of recording, video recording. The proposal 

will be sent to the Diet in Japan, with law, the police and the prosecutor’s 

office, the custodial suspect which will have the lay-judge trial cases, the 

interrogation of the suspect will be recorded together with the special cases 

to be investigated by the prosecutor’s office.

However, concerning noncustodial cases (slide 2), the recording of the 

interrogation is only voluntary and concerning witnesses and eye-witnesses, 

the decision is made by the discretion. So, there is no legal requirement. 

But at last in Japan, the recording is now going to be required by a new law. 

It’s quite timely that we planned this symposium in the same month of 

July. Although this is by accident, I thought that this is quite symbolic. I 

showed you some pictures of interrogation rooms from different countries. 

This is a schematic view of what is done in what way (slide 3). Vertically, 

you can see the scope of recording for each individual case. As you go higher, 

it means you have full coverage of recording. Horizontally, it shows you the 

scope of the type of the crimes to be recorded. If you go to the right, more 

and more cases with different types will be recorded. This is what I call the 

video recording map and for Japan, only for the lay-judge trial cases, or the 

special cases, which comes under the special investigation team of the 

prosecutor’s office will be recorded. So Japan is at the left top. UK or New 

Zealand, most of the cases are to be recorded. That’s why they are in the 

right top quadrant. Korea, Europe, the US are also mapped here. As you’re 

aware, this May the federal investigation authority of US decided that 

there will be recording of all cases, that’s why it’s wider in the US. In 
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coming November, FBI is going to start recording of the interrogation.

Here, I show you two main purposes of this symposium (slide 4). As the 

name suggests, we have 50 or 60 researchers who are going to study the 

integration between law and psychology for coming 5 years. It’s quite 

important that we can integrate the law and psychological perspective so 

that we can discuss deeply about the technique of investigation to be used 

for the recording and the possible impact and the possible way of using 

them effectively. As we have the distinguished speakers in the Australian 

session this morning and in Korean session this afternoon, we’re going to 

have the comparative study of video recording. It’s going to be a wonderful 

opportunity for us to have international comparison.

The discussion in jurisprudence and legal practice tend to focus on the 

normative aspect, but is quite important that we have finding from the 

empirical study because the normative discussion may not be able to cover 

all aspects of the reality. In all the sessions, we are going to have speakers 

from jurisprudence and psychology. In order to achieve both objectives of 

this symposium, in each of the sessions we’re going to have today, I do hope 

that the participants will have these two purposes in their mind as we 

discuss the issue of video recording of interview. Now Japan is going to have 

a new law, so we need to think about the future perspective of video 

recording. 

These are the three points of view (slide 5). First is about technology of 

recording. What will be the equipment, what will be the media to be used 

for recording, and what will be the duration of storage, and how the access 

is to be secured. These issues related to technology are quite important and 

challenging. Second is psychological perspective. Once the images are 

taken, what will be the implication of the images on the judges, on the lay 
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judges, isn’t there any danger to generate bias? As for the interrogation 

technique to get voluntary confession, what will be the effective way? We 

need psychological perspective. We need to think of the legal perspective. 

How can we make sure that the confession is made on a voluntary basis, 

and what determines that the confession is voluntary? We relied on the 

official written documents, but into the future, we need to think about the 

admissibility of the confession using the recorded images.

There may be other ways to use the recorded information, but how much 

can we allow other users to make access to the recorded information? It’s 

going to be a long day but I do hope you’re going to enjoy the whole 

program.

Thank you very much.
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Interdisciplinary/International 
Perspective for Visual Recording of 
Suspect Interview

Prof. Dr. Makoto IBUSUKI
Seijo University, Tokyo, Japan

20th July, 2014
At Suzaku Campus, Ritsumeikan University, Kyoto

Purpose of this Symposium
•

• Implication from Inter-Disciplinary Approach by Law and Psychology to 
the investigation/criminal defense and criminal trial practice

•

• Implication from Comparative Study of Visual Recording in the 
Interrogation Room to the investigation/criminal defense and criminal 
trial practice

What’ next for visual recording?
•

– Technology: angle, media, preservation, 
accessibility

•
– Psychological perspective: bias, interrogation 

method

•
– Legal perspective: legitimacy, purpose
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Keynote Speech: Transparency of Interrogation Process in a Multilingual 
and Multicultural Era

Mitsuyuki Inaba (Ritsumeikan University)

Mitsuyuki Inaba
Good morning, ladies and gentlemen. I am Mitsyuki Inaba at the Center for 

Forensic Clinical Psychology at Ritsumeikan University. Actually, I study 

and do research on legal issues from the perspecitive of information and 

communication sciences. It seems that I am given this task to speak a 

rather general and overview type of presentation before substantive 

presentations are going to be delivered later. 

First, I would like to start with my observations concerning these two 

questions; why do we need audio and video recording of interrogation 

process in Japan? I’m not a psychologist, nor a lawyer or jurist. So from 

communication science and humanity’s point of view, I would like to make 

some observations concerning this important question. Second is after an 

audio-video taping is realized, then what do we need to do from there?

First, I would like to give you one example which is the specific case I had 

been involved in, but before that specific case story, I would like to give you 

some background. I am a Japanese living in Japan, and we have been told 

that Japan is mono-ethnic, mono-linguistic society, but as a model fact, 

Japan is already a multilingual and a multicultural society. Through a re-

examination of one particular case, I came to firmly believe in this fact, I 

would like to say.

So, Japan being a multilingual and multicultural society, it can be 

supported by this particular data; for instance, this is from the Ministry of 
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Justice of Japan. As of 2003, already in Japan, more than 11 million people 

from overseas entered in this country, and there are an increased number of 

people who do not understand our language, Japanese. Also, non-Japanese 

residents in Japan already exceeded 2-million mark as of 2003. Thus, Japan 

is no longer a mono-ethnic, mono-lingual society today. Furthermore, if you 

look dialects of Japanese spoken in this archipelago, it seems that it is not 

quite easy for all Japanese to speak and understand standard Japanese 

language.

This is a map of Japan concerning the diversity of dialects in Japan (slide 

2). This was studied and made by National Institute of Japanese Language. 

For instance, get up in the morning, okiru. Okiru means get up in the 

morning, and this shows all kinds of dialects for this particular verb okiru. 

This is the list of different dialects of standard Japanese verb okiru or get 

up in the morning and okujo or very strange, totally different words are 

there as dialects for this one word, verb, okiru (slide 3). So Japanese 

language is indeed diverse in dialects and different regions, people speak 

different dialects and sometimes it could be really difficult for them to 

understand with each other if they speak their dialects. As I mentioned, 

there are a lot of non-Japanese living in Japan who do not understand our 

standard Japanese language.

One case which we re-examined is the case about one offence. This served 

as an opportunity for me to think of Japan as a multilingual and 

multicultural society. I’m sure that when I speak of this particular case, 

many of you from Japan will understand this case very well, but I am told 

not to give you specific name of this case, so I have to say that this is a case 

of violation of election law. We got some data from the suspects involved in 

this case. I would like to share with you some of the data and analysis, and 

I asked one of the defense councils whether I could pass on to the 



14

participants of this conference that data and material I am going to show 

on the screen, but he advised me not to do so. So, I cannot give you any 

specific material concerning this particular case. I’m sure that all of you 

understand the reason for this prohibition. Perhaps, you would bear with 

me as I go along.

This is the overview of the case. For the charges of a violation of an election 

law, 13 suspects were indicted and six suspects made confessions in the 

process of interrogation. However, in the trial, all of them pleaded non-

guilty and the only evidence was the statements made by them during the 

interrogation, but they all pleaded not guilty and because of the lack of 

credibility of the statements taken by the police officer, all of them were 

acquitted as a matter of fact. We re-examined this case later on, and I was 

one of those who was engaged in this re-examination process, the study 

after they were acquitted.

These are the villages’ pictures. This village is in a mountainous area, very 

few residents, only a little over 10 households in this mountainous village.

This shows the background regarding why we decided to re-examine this 

particular case. As a witness, Mr. A received interview. Our group was 

requested to make some psychological testing on him. He grew up in a 

mountainous area in this village, and he spoke in local dialect with his 

neighbors, but spoke a standard Japanese to people from outside. Before 

the trial, the defense lawyer and he went through various facts, but in the 

trial Mr. A began to say things which were not really agreed upon with his 

defense lawyer. The defense lawyer was really suspicious whether he had 

any mental deficiency or some psychological capabilities. For that suspicion, 

this defense lawyer asked us to perform some psychological testing, not 

only on this person – and then we went on to study not just him but other 
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people of the village involved in this case. Not me, but the psychologist 

performed a psychological test on Mr. A, and as a result, Mr. A was found to 

have some mild intellectual retardation and some difficulties in sensory 

integration.

I cannot give you further details but this was the finding. It seemed that he 

had some psychological deficits, impairments. Besides these psychological 

tests, our group had a chance to discuss with Mr. A and in certain cases we 

had difficulty talking with each other, so we decided to perform some 

vocabulary test on words which appeared in his statements taken by the 

police officer to see whether he really understood what was asked by the 

police officer. For instance, “Voluntarily – do you know what this means?” 
And he said, “No, I don’t understand the word.”

He can converse with us very naturally but there are words he couldn’t 
understand. “Have you ever heard this word before?”, and he said, “No.” “Do 

you understand a phrase – going voluntarily to the police station?” “Yes, I 

understand.” “Then, could you tell us what it means?” Then he said, “It’s 

like police officer saying to me would you come to the police station with me 

because there is something I would like to speak with you.” He seems to 

understand those things in a concrete manner, but he doesn’t have an 

understanding of this abstract notion of ‘voluntarily.’

Also, another person – another villager, a similar test was performed on 

him. “Do you understand what it means that – for charges or for alleged 

facts of the crime?” This was a phrase which was shown in the statements 

taken by the police officer and actually the statement was shown to him 

and this person signed, but actually he didn’t understand this phrase at all. 

Another word “dismiss someone,” then he says, “Dismiss the defense 

lawyer,” but actually, he didn’t understand what it meant at all, so he seems 
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to understand those phrases in concrete specific ways but he did not 

understand in the abstract notion.

The same goes for another for another villager. They seem to have 

difficulties understanding abstract notion so though they can understand 

in concrete specific terms. Another person, Mr. C from the same village. This 

is also about the words which appear in the statements they made in the 

interrogation process. Utility cost, he said, “I paid it myself.” He spoke in 

dialects. Then, he can say such as “I pay it using the bank transfer.” So, he 

understood it in very concrete ways but he didn’t quite understand the 

abstract notion of utility cost.

This is another vocabulary test (slide 4). This has nothing to do with the 

statements during the interrogation process, but where does the sun rise? 

And Mr. A says, “From the East.” Ms. B, “In the South” and Ms. C, “Well, 

many directions. It depends,” she said. Mr. D, “From the East,” Mr. E, 

“Maybe in the West.” So, we were really puzzled by all of these answers. But 

if you go to that village, certainly it’s surrounded by mountains, so for them 

what is very important is not really the direction such as East and South. 

Rather for them it is important the positions of different mountains, and 

perhaps, if you consider the relative position of the sun rising and also the 

mountains, they may say that the sun rises on different directions 

depending upon the position of the mountains you’re talking about.

Another is the boiling point of the water. Different answers as you can see 

in this slide. Yes, all of them have no difficulty conversing with us and they 

seemed really normal on the surface, but sometimes they are really strange, 

and as you can understand from all of these answers, it gave us an 

impression that they live in a totally different world from ours.
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So, from such interviews we gave them and studies we performed of them, 

especially those who were involved in that particular case for election law 

violation seemed to be living in a concrete world rather than in abstract 

world. This is an experiment by Luria about syllogistic reasoning (slide 5). 
This is the question: “In the far North, all the bears are white and one area 

is in the far North. What colors are bears there?” One of the subjects 

answered, “I’ve never been to the far North. I’ve never seen the bear so in 

order for me to answer that question, I have to go to that North area and 

ask the person who has seen the bears.” So, it seems to me a person living 

in a very concrete specific world seems to think in a very specific way 

reflecting their cultural context. It ’s not that they are very much 

intellectually impaired.

Another research by Cole and Scribner, in a different community they 

performed such an experiment. The question is “Spider and Black Deer 

always eat together. Spider is eating now. Is Black Deer eating?” The elder 

of the village asked, “Were they in the bush? Were they eating together?” 
So, the interviewer repeated the same explanation but the elder after all 

said “I wasn’t there so how can I answer such a question?” So this elder 

lives in a very concrete world. As a result, these two people just talk parallel 

to each other.

Coming back to that specific case, there seemed to be a gap in cultures and 

their thinking style; and that may be the reason why the investigators and 

suspects were not able to understand each other. And after all, it ended up 

in a failure case.

During the interrogation process, there were a lot of communication 

difficulties. So, we asked Mr. B whether he was given a chance at the end of 

the interrogation process every day, whether the interviewer reviewed the 
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statement he took with him. Ms. B – but actually, she said that she was told 

just sign the statement, and they never asked her whether there were 

words they couldn’t understand. So, I think if they have such serious 

difficulties in communicating with suspects, they should stop the 

interrogation – interviewing at that stage.

This is for Ms. C. She said “Yes, I had a chance to review the statement 

taken by the police officer with him during the interrogation process, but 

they wrote down the things I never said, and there are things they just 

listened to me when I got really angry.” For Mr. E, “There were things I 

didn’t say at all, so I didn’t sign, but then, the police officer said that this is 

something we produce as a report. It’s not your business.” Then we asked 

them whether harassment done by investigator. Then he said, “No.”

Very surprising facts were revealed out of this post-talk investigation or 

examination on our part. So, dialect has its thinking style and the standard 

language has its another thinking style (slide 6). The legal or the judicial 

language has its cultural and linguistic background. Because of these gaps 

and differences, many contradictions took place, but interrogation process 

never stopped at any of such errors in the case I mentioned earlier. As a 

result, that case failed from the viewpoints of the public prosecutor’s office.

Now, we had a chance to visit a women’s community correction center in 

Hawaii and director told us as follows, “Yes, there are many criminals and 

they come from different linguistic and cultural backgrounds in Hawaii. On 

the other hand, the investigation officers come from different ethnic and 

cultural backgrounds. So efforts are made to make sure that the interviewer 

and interviewee come from the same cultural or linguistic backgrounds.” 
So, there is such a community like Hawaii where the things are done more 

properly, taking into consideration different cultural and ethnic 
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backgrounds.

Now, discussion concerning audio-video taping of interrogation is indeed a 

very important discussion, but it’s not that audio and video taping, if it’s 

done, everything is okay. Rather from such an audio-video taping of 

interrogation process, we will be able to understand what difficulties and 

differences may arise out of such differences between linguistic and cultural 

or thinking style. And by understanding all of these differences, we might 

be able to move towards a more inclusive judicial culture and we might be 

able to make a step further to an inclusive society where people from 

different backgrounds are able to communicate with each other.

Thank you very much for your attention.

Makoto Ibusuki
Thank you very much, Professor Inaba.
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•
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Invited Talk: Improvement of Forensic interviews - the side effects of 
video recording to suspect interviews -

Makiko Naka (Hokkaido University)

Makoto Ibusuki
The next speaker is the invited lecturer, the representative of Hokkaido 

University in the committee for the electronic recording. Professor Naka is 

going to deliver the speech.

Makiko Naka
Thank you very much. I am Naka with Hokkaido University. Thank you 

very much for inviting me.

In our place, our group consists of 26 units, 60 researchers to talk about the 

human science research from the legalistic perspectives. This project is 

related to the suspect interviews and transparent procedures. I would like 

to focus on the electronic recording, audio and video recording as well as the 

indirect effect. The project name is Law in Human Sciences, which consists 

of 26 units with approximately 60 researchers. In this domain, there are 

four areas; legal concepts, transparent procedure, lay judge system, and 

psychosocial work.

In this transparent procedure of the investigational, interrogational 

procedure, that’s something we focus in our research. In the coming 30 
minutes, I would like to talk about the importance of the transparent 

procedure and electronic recording and its pros and cons, and also the past 

issues which were pointed out in the procedures of the electronic recording.

We are now developing from non-electronic recording set up to the 
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electronic recording. From the psychologist point of view, I would like to 

talk about how we see the situation, and depending on interview, not only 

just electronic recording, the appropriate interview has to be carried out 

vis-a-vis the suspect or the accused, and that has to be combined together 

with the introduction of electronic recording.

Now, I would like to talk about how we are able to successfully introduce 

this. The important thing is of course the group in the police NPA as well as 

the academy of the police and in the legal-council of the Ministry of Justice, 

which have undertaken such researches. In our group based on the 

experimental psychology, the abuse with the children by way of crimes and 

how we are able to retrieve the information as much as possible from the 

suspect, and that can be applied to the interview with the suspect we 

thought.

So based on those researches, I would like to focus on two points. One is the 

volume and the quality of the information, and second, I would like to also 

touch upon the perception of interview, what kind of information we are 

able to extract from the suspect. Originally, I was focusing on the interview 

with the children, but this can be also utilized for the interview with the 

suspect.

First, about the pros of electronic recording – by the electronic recording, 

the correct recording of information and accurate information can be done 

according to the research. Unless there is recording, about two-thirds of the 

information will be lost, just taking notes 40%-60% are to be lost. Through 

the electronic recording, there will be motivation for the better 

interrogation. We are able to restrain the inappropriate interviews by the 

interviewer and also the suspects can be protected, and interviewers are 

also protected, both police and public prosecutors, and of course, for the 
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staff members interviewing the children, the same thing applies. If there is 

the result of electronic recording, we are able to analyze and verify for the 

detection of deception and voluntariness of the confession, and we are able 

to come up with prevention of miscarriage of justice. If we are able to 

analyze the various problems, those can be utilized for the future better 

procedure.

These are the excerpts from the documents of the e-recording in 2010 from 

the Ministry of Justice. In the beginning, there was the concern of 

narrowing the use of investigative skill of taking a statement without 

telling the suspect to make an official document and pursue him to agree to 

make a statement, that kind of methodology cannot be employed. 

Investigator tells his own privacy in order to get the information from the 

suspect, that kind of methodology is not going to be utilized if the electronic 

recording is to be introduced. Those were some of the concerns.

On the other hand, if there is the electronic recording, investigators are dis-

motivated because they think they are watched, and the suspects feel very 

shameful and they are very much afraid of the revenge by the stakeholders. 

Victims and stakeholders do not wish because the suspects’ statements 

might give adverse impact on the privacy of the victims. Those are some of 

the cons.

Now based on those pros and cons, on the left hand side, I have listed the 

pros of the introduction of electronic recording. On the right, there are also 

cons. Of course, they do not correspond on one-on-one basis but on the left 

hand side, looks like electronic recording can be appreciated because this 

can present the better precise accurate recording.

Audio and video recording, no matter what kind of lies or what kind of 
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truth they give, the information can be taken as the data, so they are able 

to get them and record them by 100%. So information collection approach 

can be realized through the electronic recording. On the other hand, some 

people think getting the confession is more important. After only getting 

the confession, the other information can be retrieved and obtained by the 

suspects. In order to get the confession, you need to convince them to speak 

out through the various tricks and get the confession followed by getting 

the related information. So, there is a concern. There is this possibility in 

the electronic recording. Because of the presence of the camera, the 

confession seeking approach is not going to be possible. Accusatorial 

approach is going to be lessened.

But, if you focus on those pros and cons, there are various problems. In the 

discussion of the electronic recording, there are various cases, precedents 

such as Ashikaga and Himi and Shibushi and also the illegal use of postal 

system for the handicapped 2009 and 2007 and 2010 cases. After all those 

cases, electronic recording was discussed in the public sector. I joined as the 

committee member of the research committee for the electronic recording. I 

had the opportunity to get various opinions and there was an opportunity 

that I was able to get the opinions and comments from the suspects whose 

conviction turned out to be false. This is Ashikaga and this is Shibushi case. 

This is what he has commented. So, even if the investigators try to 

interrogate, they try to get the confession first.

This is what the suspect told me. The suspect considered as follows, “I was 

treated as if I was the criminal. I was told to admit. I didn’t say anything. I 

did not say anything. They knocked the wall by their pen. They kicked the 

desk by the foot. Polygraph was used. I didn’t do it, I said. The investigator 

said look at this. You are telling a lie. If you admit you can go home, 

otherwise you fall into hell. Admit. Everybody else had admitted.” So I 
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admitted. And I said, “I did it once”, “not one – did I do that twice?” “No.” 
“Did I do that three times?” “No.” “Four times?” “Yes, you did it four times.” 
So I was supposed to have done that four times. “You received your money, 

10,000, no not that small. 20,000, no. 30,000” – “Next week it was 60,000 you 

received.” The investigators continued to feed me with the clues and I was 

put in a place where I give the false the confession.

As a similar structure, Himi case, I was treated as the criminal. “You 

understand why you are here? What did you do?” He pounded the desk. He 

continued to accuse me, full of terror. The third round of the interrogation, 

didn’t listen to me, I fainted. “This is your mother’s picture. Are you sure 

that you didn’t do that? Your sister admitted you’ve done that. Yes.” “Don’t 
turn it over, don’t say yes or no, and if you do not admit, I will be angry 

after the arrest.” For example, “What color is your bra?” – that was a rape 

case. “What color was your bra?” “White.” “No, it was not.” And through the 

various interrogations, it turned out to be black. “What kind of embroidery 

did you see?” I thought there was embroidery, and I said “flower,” and he 

said, “Oh yes, that was a flower,” because I didn’t know because he had 

given the clues and hints which enabled me to answer those questions, but 

turned out to be the total miscarriage of justice.

In February 2012, there was another research meeting held in NPA, 

National Police Agency, with 12 members: scholars, public prosecutors, 

experts in sociology, psychology, former judges, NPA, metropolitan police 

department, and attorneys. We had 23 rounds of discussion. On behalf of 

psychologist area, I attended, and I had commented from the psychological 

perspective. In February 2012, the final report was prepared. At that time, 

half of the committee members promoted the introduction of electronic 

recording. “From the psychological perspective, interrogation skill has to be 

improved,” I said, “if you are going to introduce electronic recording.” But 
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half of the members stick to not to introduce the cameras because they’re 

afraid that that would hamper the investigation methodology.

One month later, in March 2012, NPA had announced the sophistication 

program of the interrogation and investigation method. You can click on 

this page, two or four pages documents. I believe this is very important 

document, which shed the light for the future of the electronic records 

saying that the use has to be expanded to the various types of the cases, not 

only the ordinary cases that has to be utilized for the case where there was 

the denial. And also, the systematization and training of the skill of 

interrogation based on the psychological perspective are needed, that was 

commented in this document. Of course, there are lot of research institute 

and forensic research institute where such researches are still going on.

As a member of the committee, the use of psychology is a must and I believe 

Professor Bull has written this beginner’s guide, the PEACE model, the UK 

model is easily understood if you read them. I translated that into Japanese 

and had them read by the members of the committee. Science Council of 

Japan has also made the proposal as you can see here in the brochure.

We wanted to study more about PEACE model and for 3 weeks we were 

trained in Sussex, UK. We had presented the result of such training.

So through those interactions, three pages of problems were announced. In 

December 2012, NPA has also announced the basic approach for the 

interrogation and interview. This is sort of the guideline. You are also able 

to download it. Based on the cognitive psychology, they are introducing the 

cognitive interview. To the suspect, there are more opportunities to speak 

out and give more information. Also, in May 2013, in the police academy, 

there is the research and training center for investigative interview 
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methodology to be given to the executives of the police.

In the Ministry of Justice in the legislative council, there was the report 

announced by the committee. Through the course of development in the 

Hokkaido University, we are carrying out the interview training, especially 

for the victimized children and we try to come up with the best interview 

method in getting the information from the children. I feel very sorry for 

those children but that is considered to be the leading question that would 

create the wrong information. So, we tried to be more open so that we will 

be able to get as voluntary information as possible.

This shows you the number of people who received training. We studied in 

2008. Pink represents social workers. Blue is forensic, meaning the police 

officers and prosecutors. Together with the arrival of those basic documents, 

we started to see increase of the forensic people attending in the training, 

especially in 2012 and 2013. We also had outreach program. This is usually 

1-to 2-day training, but the picture showed you we do practice of interviews 

and reviewed it in order to get the skill to allow interviewee to talk more.

This is the protocol. If the interviewer simply says, “Please talk,” the 

interviewee will not talk. So, we need introduction, and then the ground 

rule must be explained. “If you don’t understand the question, please tell 

me so. If what I’m saying is wrong, please tell me so.” So the ground rules 

must be given and rapport must be established in order to make an 

environment in which the interviewee or child feels like talking. 

Then the practice of episodic memory. “Today, since waking up to your 

coming here, what happened to you?” Then the first is the pre-narrative. 

“Why – what brought you here?” So we ask the interviewee to give a free 

narrative. On the necessary basis, you give the open question, cross 
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question, then confirm what’s necessary to be confirmed. Then you close the 

session. This is the protocol. Interviewees here are children. In reality – but 

after having the training, you see the participant used more open questions.

This is the quantity of words by the interviewer and interviewees. Before 

the training, the interviewer talked more, but after training, interviewee, 

the light pink talked more. After looking at that, we conducted an interview, 

and after the training, the participant can get more of the correct 

information from the same video. This shows you the amount of information 

obtained from different kinds of questions, open questions, “Please talk,” 
then “what happened next?” In this way, much information was obtained.

If it’s about a ‘Wh’ question, it’s around closed question, “is it A” or “is it B,” 
gets less information and tagged question – “this is what happened, isn’t 
it?” Then the interviewee would simply say, “yes” “well” and that’s all. Those 

are the training of interviews used for by the social workers for children.

In 2011, we started the training for the police officers, dark blue and the 

prosecutors. 150 in 2012, in 2013 more than 200 of them participated. Those 

who received training in 2012 are now working back in their police stations, 

and they have become trainers of the interviewing method. And now, we 

have more prosecutors coming.

So suspect interview, how we analyze the suspect interview from the 

psychological perspective is discussed in the training. We often received the 

request from the forensic to give us some expert ideas. In 3 years, we have 

these numbers of interviews and I attended in the interview room, in one 

occasion in 2011 and 2013, I was there to see what kinds of questions are 

used. And by using a monitoring system, I had online attendance to the 

interrogation so that I could give comment as a psychologist.
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I was in Sapporo in 2013, and five psychologists made a team. If the suspect 

is intellectually disabled, then the psychologist is always there for the 

interview so that we can offer the psychological evaluation of interviews 

being done.

This is the previous results, and please looks at this one. We had only nine 

cases of suspects from different kinds of offending, like theft and rapes and 

others. Likewise, we looked at how prosecutors posed questions to the 

suspect. You can see the information gained from different kinds of 

questions, for open questions, more information was obtained followed by 

‘Wh’ question and closed question getting less information, and tagged 

information could get very little amount of information.

This shows you before and after the training. I compared the official 

documents of the interviews. It’s not in the handout – but before the 

training, the open questions were not used, but after the training, a lot of 

open questions were used together with ‘Wh’ questions, and less closed 

questions were used. This shows you the words spoken by the interviewer 

and interviewee. Before the training, the interviewers talked more and not 

so much by the interviewee, but after the training, it’s about the same or for 

some interviews, suspect or the interviewee talked more than the 

interviewer.

This shows the impact or the effects of training. This shows you a structure 

of the interview. Before the training, the questioning, interrogation started 

without any introduction, without any closing, but after receiving the 

training, the interrogation or interview was started with introduction and 

explanation of the various rights, and confirmation of the identity of the 

subject. Then ground rules were well explained, to talk about the truth and 

tell me so if I am saying is wrong or others, then the substantial part of the 
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questioning followed by closing. They are not following a particular protocol 

but on a voluntary basis, the prosecutors or the police officers used this 

kind of structure after the training.

Using the protocol used for the forensic interview for children, the training 

given to the forensic people did help them change the way they interview 

their suspects. Psychologists, clinical psychologists, social workers, and 

forensic professionals participated in interviews.

We had about 100 in each of the two surveys we conducted. The survey was 

about “what is the type of information to be collected?” Questionnaire said 

that you have a case in which the child said that, “Daddy hit me.” What are 

information to be collected and what are questions to be conveyed? In the 

first survey, we asked the participants to tell the most important seven 

items to be collected and five items to be conveyed. In the second survey, we 

asked them to evaluate using the four-point Likert scale. The information 

to be collected about the daddy: age, job, characteristic of the daddy or 

intention, event means the name of daddy, time, place, body part being hit, 

one time or more than once, or the last time of the hitting. More clinically, it 

can ask about the routine or the feeling of the child, or the child’s feeling 

towards the daddy, how many related information, any needs about food 

and other basic things.

The information to be conveyed by the interviewee, “tell me what really 

happened. Tell me so if you don’t understand.” These are ground rules. “You 

don’t need to talk if you don’t want to, or you’re not wrong,” empathy, these 

are empathy types. Interviewers comment on daddy. “Your daddy was 

wrong, what he did was wrong, we’re going to give him the punishment. I’m 

going to keep my promise.” Or, interviewer’s personal information “I 
experienced similar things.”
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We asked the participants of the survey, what are the important 

information to be collected and to be conveyed. You can see before and after 

training. Left is daddy information, in the middle is event-related 

information, and the right is related to the family information, needs, 

children feeling was increased among the event related questions after the 

training. Needs and children feeling, of course, they understand it is quite 

important in terms of the welfare, but as for information to be obtained 

within the interview, their importance has been reduced.

These are information to be conveyed, ground rules – “tell me so if you don’t 
understand, tell me everything.” More people said that the ground rules are 

important. You don’t need to talk about it if you don’t want to; you’re not 

wrong; empathy, promising, they decreased. This suggests that within the 

interview, interviewer now realized that they should focus on the 

information related to the events themselves because they need to confirm 

the authenticity of those information after the interview rather than 

showing the empathy; because that kind of information to be collected in 

the interview is quite important for suspects and also for children.

With this, I would like to conclude my presentation. Thank you very much.

Makoto Ibusuki
Thank you very much, Professor Naka.
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Effective social interviewing techniques in high stakes cases: 
Interviewers’ and detainees’ experiences

Jane Delahunty (Charles Sturt University)

Makoto Ibusuki
Professor Delahunty, Professor Dixon, then Mr. Akita, please come up to the 

stage.

Now, we would like to move on to part I, Australia. We would like to invite 

Professor Delahunty, Professor, Dixon and Mr. Akita. Each speaker is going 

to talk for 30 minutes. Then we are going to have a comment from a 

Japanese lawyer. And we would like to have some discussion.

Please welcome Professor Delahunty from Charles Sturt University, 

Australia.

Jane Delahunty
Thank you very much for the introduction and thank you very much for 

this invitation. It’s a great pleasure to be here and to participate in this 

international symposium, and I’m very appreciative of this opportunity.

Today, I’m going to be speaking about one particular study that I conducted 

over the past year. This is a study about jurisdictions where some of the 

participants used video recording, and some did not. And so, I’m focusing on 

what works, the effective and the ineffective strategies in cases that are 

significant mostly terrorism cases, and I’m looking at the perspectives here 

of both the police investigators and interviewers who I call the 

practitioners, and also the suspects who were detained, whether or not they 

were convicted.
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Just to give you a little bit of an overview at the beginning, I think there’s 

been a lot of interest recently because it is a multinational issue for police 

to work across many jurisdictions now, particularly with multinational 

crimes such as terrorism to try to find out what are the best practices, and 

so this study fits into that kind of examination, to try to see in different 

countries what is working better. We’re also very interested from a police 

perspective to see which of the strategies are effective in getting reliable 

disclosures and how quickly or how fast.

In my study, I focused on four kinds of strategies or techniques that are 

used. Some of those are very physical such as the setting or sometimes the 

use of torture. Others are more legalistic in nature, and I’ll give you some 

more examples in a moment, and then cognitive strategies that influence 

the thinking of the suspect or social strategies that have to do with the 

relationship between the interrogator and the suspect. By background, I’m 

drawing on a model from the research by Moston and colleagues called the 

Interaction Process Model, and I am attracted to the theory because so 

much research in the past looked only at the perspective of the interviewer 

and neglected much more the perspective of the interviewee, and the 

Interaction Process Model is appealing because it acknowledges that this is 

a dynamic situation, a dyad where we need to take the perspectives of both 

parties into account.

In my research, I do have an international sample from a number of 

different countries. I wasn’t able to get all the countries that I wanted in my 

study, but I’ll talk about five countries today. In every case, I asked the 

practitioners or the detainees to talk only about one particular concrete 

interview experience because I didn’t want them to talk in general about 

what they thought happened or in general what their strategies were. I 

wanted to focus very much on the memory of a specific interview. My study, 
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therefore, is – it ’s a non-experimental study in this case, based on 

interviews with these parties that are retrospective, and the impact of the 

kind of analysis that I could do of the data. So, the data analysis strategy 

was more associational looking at what strategies are associated with what 

kinds of responses from the participants and its correlational in nature 

rather than direct cause and effect and experiment.

But the questions were mostly what strategies are most effective in getting 

cooperation from a suspect, making sure that you don’t get false information 

and that you get information that is meaningful to an investigation by the 

police.

So, as I’ve said, we want to ensure that we have an interaction that is 

considered, and this was highlighted for me when I looked at some of the 

transcripts of interviews with terrorists. For example, I looked at a study by 

a Korean researcher, Dr. Young, who is a linguist, who had done an analysis 

of the question and answer pairs. This is what I had hoped to do from 

videotapes in our study, but for researchers, it’s very difficult to get copies of 

either the transcript of an official police interview of a copy of the videotape.

This particular one was a copy in English of an Australian federal police 

interview that had been leaked to the public by the defense lawyer. And it 

was an important piece of research because what the analysis showed was 

that although this was recorded and although all of the appropriate legal 

warnings and cautions to the suspect were given to make sure that he 

didn’t feel coerced, in fact the interaction and the dynamic was one where 

the power distance was very strong. For example, the police used techniques 

of domination just by using different ways to refer to either their partners 

or other police versus a suspect. So, the suspect was called always by his 

first name, and the other officers were referred to very deferentially by 
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their full name and their full title to emphasize the power difference 

between the suspect and the police.

Another example was that the police would not interrupt each other, but 

they would repeatedly interrupt the suspect when he began speaking, to 

maintain that authority and dominance over the suspect.

So, we were able to see from this example that even when you have a very 

controlled recorded situation, if you don’t study those micro level interaction 

processes, you might miss some important information about how the 

dynamic works between the interviewer and the interviewee.

As you heard from one of our earlier speakers, today, from Professor Naka, 

there are two broad approaches to interviewing, the accusatory style that is 

often more coercive and then some non-coercive, more information 

gathering approaches. So, we were very interested in comparing these in 

our research. By coercive approaches, we mean those where the interviewer 

starts out with the hypothesis that the suspect is guilty and doesn’t really 

entertain very thoroughly the hypothesis that the suspect might be 

innocent, and so explanations that are provided, that are consistent with 

innocence tend to be ignored. And there’s a more accusatory or closed-ended 

set of questions or those tagged kinds of questions that you’ve just heard 

about.

I’ve summarized in this next slide for you some of the differences between 

what we call the coercive and the non-coercive practices by type of strategy, 

and I think this is an important way to look at it, because all of the 

strategies can be used in more coercive or less coercive ways. So, I think 

about coercion really as a continuum and then the strategies might fall 

more on one side or another. So, we compared physical strategies that 
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involved restraints or blindfolds, or sometimes use of extreme temperatures 

that parties will be subjected to with other kinds of situations where they 

were in very comfortable surroundings. It looked more like a living room 

than an interview or interrogation room where the parties were given 

frequent breaks and refreshments and so forth.

We compared also, as I said, the legalistic style and – there’s a little bit of 

arbitrariness in the way that you might classify a strategy as either 

perhaps legalistic or cognitive, and so I have set up the kind of taxonomy 

that we used. For example, if the researcher was focusing on the decision 

making of the individual, we called that a cognitive strategy, particularly 

with respect to presentation of evidence, whereas some people might regard 

the presentation of facts or evidence to a suspect as a legalistic strategy. We 

did not do that.

In our social category, we had on the positive side issues such as a friendly 

approach, more of the rapport-building techniques and respect, procedural 

justice considerations, and on the negative side, more hostility, threats, and 

intimidation. So, that’s how we devised our analysis scheme.

Our study was filling in some of the prior research that has been done with 

detainees. There are not very many studies internationally done with 

suspects or detainees. That’s an often neglected source of feedback. But it is 

clear that there’s a growing literature in that regard, and so we looked at 

what other people had done in the past, and we found that in fact detainee 

studies had been done in a number of ways. So some had been just with a 

survey, others had been done using an interview methodology, and some 

had even been done using controlled experiments and scenarios or 

vignettes, and so I’ve summarized a little bit what some of the findings 

there were, because they led to our hypotheses in our own study.
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What in general emerged from the detainee perspectives was that when the 

interviewer was more friendly, used more rapport-building strategies and 

empathy, then that was promoting more true confessions rather than false 

confessions, but when the interviewing style was dominating, accusatory, 

coercive, the procedure was seen by the detainees as unfair, and it led to a 

decrease in true confessions.

In Sweden, for example, by Christensen and colleagues, 83 convicted 

offenders were surveyed and those were the kinds of results that emerged. 

In Australia, a number of studies have been done by Mark Kebbell and 

colleagues, one was an experiment with 43 sex offenders and then the 

subsequent study was done with some sex and violent offenders using the 

interviews methodology, but the consensus out of the three studies was 

summarized above there.

In our study, we were interested in looking at the perceptions of both 

practitioners and interviewers who are high-value targets or people who 

had committed very serious crimes or were suspected of that, and 

examining the kinds of strategies that worked with them. Ideally, to do this 

research, you would work from transcripts or preferably from a videotape, 

but we weren’t able to receive those, although we asked every police 

department that we approached for copies of those materials. In the end, we 

had to conduct the study without that access. We were interested as 

dependent measures or the outcomes of our study in disclosures that were 

valuable or meaningful information for the investigation, how fast it 

occurred, was it early in the interview or late, and whether the disclosures 

were seen as full or simply partial or none at all. Did people make 

incriminating admissions?

Our hypothesis based on our earlier research was that the coercive 
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strategies would be reported more by the suspects than the interviewers, 

and that nonetheless if we looked across both groups, we would find that 

the non-coercive strategies were more effective on all of those dependent 

measures.

So, our method was to interview practitioners and we had 34 in all in our 

final sample who worked with high-value targets, and we interviewed a 

total of 30 detainees. We lost a number of participants along the way for 

various reasons, but our participants came from all of the countries I’ve 

listed there, Australia, Indonesia, Norway, Philippines, and Sri Lanka. The 

sample was not random. It’s what you call a convenient sample through 

networking. In some cases, the network was through the employers. In 

other cases, it was through researchers or places where I had gone and 

conducted past research. People recruited responsive participants. Each 

interview lasted approximately 1 hour. I conducted most of them personally 

myself, sometimes with an interpreter, sometimes in English, except for a 

small group that were done in the Philippines that were done by someone 

else. After the interviews were concluded, they were transcribed and then 

they were de-identified for analysis, and all of the questions that we asked 

were open-ended using a semi-structured kind of interview protocol.

This is just a description of the police practitioners or interrogators who 

participated, and you can see that the numbers aren’t exactly even across 

the countries. I had a higher ratio in Australia than I did in some of the 

other countries. I had a good ratio also in the Philippines in terms of 

percentages, and in the last column, you can see whether or not those 

interviewer selected to talk to me when they were asked to describe a 

recent interview with a high value target, whether they talked about a 

terrorist or a non-terrorist suspect. By and large, we had more people who 

spoke about terrorists than others. Our sample included both military as 
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well as police civilian practitioners. So, it was quite a cross section.

In terms of the detainees, the groups that we had were very few in 

Australia. In fact, not all Australian detainees were interviewed by the 

police before they were convicted. Because in Australia, the police tend to 

rely on surveillance evidence and other kind of circumstantial evidence 

rather than what people say in interviews in order to prosecute the cases. 

So, I was only able at the end of the day to interview one of the terrorists 

who had been interviewed previously in Australia, but in other countries, 

they were far more available. I’ve listed there their education level as a 

demographic so that you can see how many of them in fact had some 

university or tertiary education. All of the detainees that I interviewed 

were terrorists suspected of terrorism, in some cases in the Philippines, 

they were not yet convicted because they’re detained in the Philippines 

sometimes for 10-12-14 years without coming to trial even after they’ve been 

interviewed. That was my sample.

I asked everyone to think about a case in which there had been a change in 

the disclosure pattern, either somebody started out being very cooperative 

and then closed down in terms of answering the questions, or perhaps an 

interview that they remembered where somebody was very closed and 

reluctant to answer questions in the beginning and then became more 

cooperative during the interview. Everybody was able to remember some 

interview like that. If they remembered more than one, I asked them to talk 

about the most recent one.

Spontaneously, a few participants wanted to talk about more than one 

interview. We didn’t stop them from doing that and so you’ll see that the 

number of interviews that I ’ve analyzed in terms of what people 

remembered exceeds the number of participants in my study. But I asked 
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them all the same kinds of issues about the arrest circumstances, how 

much preparation was done in advance of the interview, the strategies that 

they used were the focus, what were the responses to those kinds of 

strategies and then a little bit about their individuating information.

The interviews conducted in Tagalog by a collaborator rather than myself, 

that collaborator was in fact someone who had a lot of credibility with the 

terrorist group. He was an ex-terrorist himself who was well trusted by 

them. When I had tried to interview that group, they declined to participate 

because they were repulsed by my funding source, because I had received 

the funds from the FBI, and the terrorists were unhappy about 

participating in a study of that nature. But, more than that, they refused 

because they had participated in other studies before and they had been 

exploited by the researchers and their faces and their names posted on a 

website, and they were all labeled as terrorists when in fact they had not 

yet been legally convicted. And so they felt that this experience was such a 

bad experience. They were reluctant to trust me as an interloper from 

another country to ask them those kinds of questions.

Overall, then we had 75 different interview experiences that were accounted 

and 87% of those were terrorist cases and 13% were other very significant 

crimes involving either home invasions or homicides and in some cases 

serious assault. I’ve listed in the lower half of the slide the kinds of 

terrorists groups that were represented. So, we had quite a few from the 

Abu Sayyaf in the Philippines or the LTTE, the Tamil Tigers in Sri Lanka, 

Bali bombing suspects in Indonesia, and nuclear reactor bombing attempt 

in Australia, and from Norway the Ansar Al-Islam follower.

In order to ensure that our coding scheme from the transcripts was reliable, 

we did some inter-rater and intra-rater checking. Statistically, more than 
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one-fifth of the transcripts were coded twice to produce these statistics and 

ensure that the scheme and the categories were reliable. You can see that 

the intra-rater statistics were a little stronger than the inter-rater but they 

were satisfactory in both accounts.

In addition, we did some regression analyses using the codes that were 

produced and we had a very complicated coding scheme initially with well 

over a hundred variables because of the many different things that the 

interviewees said. We condensed this all down into a few categories that I 

used as predictors that I’ll describe for you.

We also read every interview very carefully to try to see what was the 

turning point that caused the change between cooperation and non-

cooperation in the interview that people were speaking about, and we did 

some further analysis of what seemed to be the strategies that were 

associated with making the turning points and producing more cooperation 

or the closing down. And so, that was qualitative data as opposed to 

statistical data.

So, I’ll start by talking about the statistical data. We had as our predictors 

the kinds of strategies that I outlined before, legal, physical, cognitive, 

social and then a global one that was how coercive or un-coercive, and each 

of those was just categorized in the ways that I’ve listed there. PJ stands for 

procedural justice; social elements, meaning the interviewee was given a 

chance to express his or own opinion without interruption that they were 

treated in a respectful way, that the interview was more neutral, no 

presumption of guilt and so forth. And those are more social relational 

elements, although they also had some legal dimensions.

The outcome variables were cooperation, whether or not, and looking at 
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how resistant and to what kinds of questions the interviewee was resistant, 

in other words, were they willing to talk about others in their group but not 

themselves, were they willing to talk about both, were they willing to make 

admissions that were negative for themselves incriminating themselves.

In terms of disclosures, we wanted to know much the same kinds of 

information, and in terms of speed of disclosure, we coded things as to 

whether somebody never made any admissions or made them very late in 

the interview, or early in the interview or right at the outset, immediately 

when the interview started, in which case it’s hard to say that that 

disclosure had anything to do with the strategies, and so we eliminate from 

our study situations where people provide full disclosure as soon as the 

interview begins because then it has nothing necessarily to do with the 

strategies of the interrogator. Perhaps people have decided before them 

come into the interview that they want to tell the police everything after 

they’re arrested, and so it’s not helpful then in terms of analyzing the 

strategies.

This next slide here shows you some of the correlations (slide 15). The 

numbers across the very top are the same labels as are presented down on 

the left side. The main point, I think, to take from this slide here is to see 

that in fact there seem to be more significant correlations in the social 

strategy area, that’s everywhere where there are those asterisks. That’s a 

statistically significant correlation. In order to avoid having inflated scores 

here, we adjusted the statistical significance, alpha levels, by using 

bootstrapping methods 10,000 times so that we know that our outcomes are 

robust.

I think that what you can discern from this – this is sort of a background to 

the prediction analysis that I’ll talk about next, so I won’t spend time on 
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this in detail. If you look from page 82 onwards in your program, you will be 

able to see more full explanation in the paper of some of these tables that 

I’m presenting.

So, I’m going to go on to the logistic regression (slide 16) that was done to 

see what are the predictors of cooperation information disclosure and speed 

of disclosure, and the important facts there, I think, are that about a third 

of the participants who are always cooperative, about one-fifth were always 

resistant, about two-fifth resisted some of the questions perhaps about 

themselves, and about 15% resisted first and then became more cooperative 

later on. But, the most important finding is that five times the rate of 

cooperation emerged when people were not confronted with evidence. So, 

confronting the suspect with evidence, even perhaps in a polite way tends 

to close down the responses to the questions much more than I think the 

literature has shown in the past, and that was a uniform finding and 

clearly an odds ratio of five times the rate is an important finding.

We also found that cooperation was unrelated so it didn’t increase or 

decrease with either physical, legal, or social strategy use.

In terms of disclosures, about 30% of the people gave full disclosures. About 

30% made statements that were incriminating of themselves. About 25% 

incriminated themselves as well as others in a group, and very few, in fact, 

made no disclosures whatsoever, only about 3%. So, I think the idea that 

people don’t make disclosures in interviews is perhaps a bit overrated. They 

clearly all did.

We found that full disclosure though was more strongly associated with the 

social rapport strategies, the inter-relational, interpersonal strategies as 

opposed to legal or physical or other kinds of strategies. The more social 
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strategies that were used, the more disclosures ensued. So, we counted the 

number of strategies that were reported.

In terms of speed of disclosure, about one-third of our participants disclosed 

fairly early on in the interview, about 27% disclosed immediately, and 27% 

disclosed late. And what seemed to produce more of the changes in the 

interview was the rapport-building strategies or social strategies produced 

those changes. If people were interviewed with social strategies, the 

disclosure rate of earlier on in the interview was 14 times higher. So, it was 

a very powerful effect of the social relationship.

I’m going to jump through some of these others now. I’ve been explaining 

these results already, so I don’t need to stop there. I can just summarize by 

saying that the accusatorial strategies were generally perceived by both 

groups as less effective, and that despite this, there was a difference in the 

physical strategies reported by the detainees versus the police. One in five 

of the detainees reported some torture. Otherwise, comfortable settings 

were very strongly associated with cooperation and with a reduction in 

resistance. If it was an uncomfortable setting, there were less disclosures, 

few admissions, and more false information.

I’ve just listed here, and I don’t think this is in the long paper, some of the 

kinds of abuses that were experienced. You can see that the police 

practitioners reported none. All of these come from the detainees, and the 

most common form of torture abuse was physical violence or physical abuse, 

and after that many were blindfolded or had their heads covered during 

large portions of the interview, and other strategies such sleep deprivation 

or water torture were used far less frequently in this group.

The coercion seemed to be very counterproductive. That’s a major finding 
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here, and in fact, some of our suspect participants told us that if they were 

given false information by the police, they responded with false information 

or they simply provided false information to end the interview.

I’ve talked about that one and this is just a picture summary showing the 

effectiveness of the softer, more friendly rather than coercive strategies 

(slide 27). So very important is to emphasize that our measures were 

indirect and that these are preliminary data that they weren’t matched 

pairs, we didn’t have the same interviewer and interviewee except I think 

in one or two cases. But mostly, they were not matched pairs. And so, far 

more research needs to be done on those outcomes in matched pairs. But I 

think this study is valuable as it’s one of the first really of terrorist views of 

strategies that fostered their own cooperation and disclosure, and that I 

think that the consensus that emerged across the groups is a very 

important finding.

It’s exciting to be able to contribute to this growth of international research.

Thank you for your attention.

Makoto Ibusuki
Thank you very much, Professor Delahunty. It’s a very sophisticated and 

precious research. I believe it is first time to see the report of the rate for 

using torture in the interrogation. It must be very precious data. Thank 

you.
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Background
Interaction process model is dynamic, considers 

both interviewer and interviewee
Examine impact of strategy on outcome:  
• Yoong (2010) linguistic analysis of information 

gathering approach, legally sound, but subtle 
social dominance via interruption, name use, 
apparent consideration of legal rights;

Two broad approaches: coercive vs noncoercive
Coercive strategies are guilt presumptive;

noncoercive strategies engage the interviewee to 
elicit and consider his or her version of the 
events, entertain alternate hypotheses.
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Prior detainee studies

Rare, undervalued source of feedback
Best method is analysis of interview interactions   

but videotapes/transcripts often unavailable
Survey, interview and experimental studies:

consensus that humane, empathetic approach led to 
confessions, no confessions in response to  domineering, 
accusatory, unfair process 

Sweden: 83 convicted offenders (Holmberg & Christianson 2002)

Australia: 43 sex offenders (Kebbel et al 2008) vignette study; 
63 convicted sex and violent offenders (Kebbel et al 2010)
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Overview

International best practices in suspect interviews
What strategies prompt disclosure, and how fast?
Four types of techniques: physical, legal 
cognitive, social
Interaction Process Model (Moston et al)
International sample: practitioners and detainees
Described a single interview experience
Non-experimental, correlational, exploratory
Effectiveness in eliciting cooperation and reliable 
disclosures of meaningful information
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Types of Coercive and 
Noncoercive Interview Strategies
Strategy Coercive practices Noncoercive practices

Physical 
Isolation, restraints, extreme 
temperatures, assault 

Soft furnishing, frequent  
breaks, refreshments

Legalistic 
Accusatorial, guilt-
presumptive, maximization, 
minimization

Information gathering, open-
ended questions, avoid pre-
judgment

Cognitive 
Confront with evidence, 
deceive about evidence, 
surprise

Present evidence for 
confirmation, explanations, 
transparent process

Social Intimidation, threats, hostility
Rapport, reciprocity, 
friendliness, respect, 
consideration
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Aims of Study

Examine perceptions of practitioners who 
work with high value detainees and of 
detainees suspected of serious crimes about 
the effectiveness of coercive and 
noncoercive strategies in eliciting a change 
in the disclosures by the suspect
Disclosure of meaningful information
Timing of disclosure
Partial or full incriminating admissions
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Hypotheses

Detainees will report more use of coercive 
strategies than practitioners;
Both practitioners and detainees will perceive 
noncoercive approaches as more effective than 
coercive approaches in securing
• More cooperation
• More rapid disclosures
• More accurate or reliable dislosures
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Demographic Characteristics of Practitioners (N = 34)

Country Agency Participants % Interview reported (n)

Australia Police 26.5 (n = 7) Nonterror suspect (7)
Terror suspect (2)

Military 2.9 (n = 1) Terror suspect (1)
Indonesia Police 11.8 (n = 4) Terror suspect (4)

Philippines Military 41.2 (n = 14) Terror suspect (14)

Sri Lanka Police 8.8 (n = 3) Terror suspect (4)

Military 8.8 (n = 3) Terror suspect (4)

Norway Police 5.9 (n = 2) Nonterror suspect (2)
Terror suspect (1)
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Research Procedure

Semi-structured interview
Recall case involving change in disclosure, most 
recent if several recalled (close down/open up)
5 topics:  

Circumstances of arrest
Preparation for interview
Strategies used (physical, legalistic, cognitive, social)
Perceived responses
Demographics

In-person/skype interviews in English; in Tagalog 
in by a research collaborator; 25% via interpreter 
(Bahasa Indonesian, Tamil)
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Method and Procedure
Interviewed 34 practitioners working with HVDs and 30 
detainees
Australia, Indonesia, Norway, Philippines, Sri Lanka. 
Purposive, convenience samples, nonrandom
Practitioners from civilian and military sectors, recruited 
via employers, professional networks
Detainees recruited via legal representatives, 
corrections agencies, terrorism researchers
Interviewed for approximately one hour
Audiotaped: confidential, de-identified, transcribed
Responses to open-ended questions, semi structured
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Demographic Characteristics of Detainees (N = 30)

Country Education Participants % Interview reported  (n)

Australia Secondary 3.3 (n = 1) Terror suspect (2)

Indonesia Secondary 33.3 (n = 10) Terror suspect (14)

Philippines
Tertiary 3.3 (n = 1) Terror suspect (1)

Secondary 20.0 (n = 6) Terror suspect (6)

Primary 13.3 (n = 4) Terror suspect (4)

Sri Lanka

Tertiary 10.0 (n = 3) Terror suspect (4)

Secondary 13.3 (n = 4) Terror suspect (4)

Unknown 3.3 (n = 1) Terror suspect (1)
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75 discrete interview experiences were recounted
39 by practitioners; 36 by detainees

87% terrorism cases
13% homicide, assault, home invasion

Armed rebellion by Abu Sayyaf in Philippines 
Civil conflict Liberation Tamil Tigers of Ellam and Sri 
Lankan government 
Bali bombing attacks in Indonesia 
Nuclear reactors bombing attempt in Australia
Ansar al Ismal follower in Norway

Cases reported by participants
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Analysis
Transcribed and translated IV recordings 
Coded by 2 trained raters, 22% dual coded
Krippendorff’s alpha intra and inter-rater reliability

Intra-rater:  .82-.95 (A) .90-.97 (B); 
Inter-rater: .69-.90, discussion to resolve

Analysed quantitatively using correlational and 
predictive statistics to assess confirmatory
questions in terms of predictive relationships and 
explanatory questions in the same study 
(Tashakkori & Teddlie, 2003).
Qualitative analysis of perceived “turning points”

SCHOOL OF PSYCHOLOGY & AUSTRALIAN GRADUATE SCHOOL OF POLICING, JDELAHUNTY@CSU.EDU.AU

Inter-correlations (Spearman’s Rho) between Interview 
Strategies and Interview Outcomes

Variable 1 2 3 4 5 6 7 8 9 10 11 12

INTERVIEW STRATEGIES

1. Practitioner preparation -

2. Coerciveness -.09 -

3. Physical discomfort .11 .44** -

4. Interview approach .32* .58** .35** -

5. Presented evidence .24 -.04 .18 .10 -

6. Social strategies .38* -.31** -.41** -.20 .24* -

7. Procedural justice .30 -.38** -.32** -.23* .32** .74** -

8. Reciprocity .08 -.09 -.35** -.05 .14 .70** .27* -

9. Rapport .33* -.23 -.24* -.24* .15 .82** .49** .36** -

INTERVIEW OUTCOMES

10.  Cooperation -.14 .13 -.04 -.11 -.24* -.05 -.15 -.01 .04 -

11.  Information disclosure .11 .12 -.19 -.05 .04 .34** -.13 .31 .33** .19 -

12.  Speed of disclosure .20 .06 .07 -.03 -.02 .01 -.06 -.05 .12 .38** .04
-
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Logistic regression outcomes

pcorr = bias-corrected p-value, based on 10,000 
bootstrap samples;
OR = odds ratio; CI = confidence interval.  
Including outliers, the effect of social strategies was 
OR = 2.10 [95%: 1.07; 4.13], p = .031, 
Participant type: OR = 1.65 [95% CI: 0.37; 7.37], p = 
.510; 
Overall model evaluation: 2 (2, 75) = 5.75, p = .056, 
Cox & Snell R square = .074, Nagelkerke R squared 
= .119; Hosmer-Lemeshow test: 2 (5) = 3.78, p = 
.581
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Content coding of transcribed interviews

Predictor variables:
Legalistic (information gathering/accusatory)
Physical comfort (comfortable, neutral; uncomfortable)
Cognitive use of evidence (none, deliberate use of evidence)
Social (degree of use of rapport, reciprocity, PJ)
Coercion (noncoercive, psychological, physical, both)

Criterion variables
Cooperation (resistant throughout; resistant to personally 
incriminating Qs; resistant first, then cooperative; cooperative 
throughout)
Disclosures (none, about other people and events; about 
own conduct/motivation; full)
Speed of disclosure (never, late, early, immediate)
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Logistic Regression Predicting Cooperation, Information 
Disclosure and Speed of Disclosure by Detainee

Predictor SE Wald’s 2 p OR 95% CI OR

Cooperation

Constant -1.48 0.58 6.62 .010 0.23

Partic type 0.95 0.51 2.49 .062 2.58 [0.96; 6.96]

Evidence use 1.57 0.60 6.83 .009 4.81 [1.48; 15.61]

Information Disclosure

Constant 0.15 0.54 0.08 .780 1.16

Partic type 0.96 1.19 0.65 .419 2.62 [0.25; 27.09]

Social strategies 1.44 0.69 5.84 .016 4.23a [1.31; 13.60]

Speed of Information Disclosure

Constant -1.55 0.81 3.61 .057 0.21

Partic type 1.13 0.84 1.82 .177 3.11 [0.60; 16.13]

Rapport 2.65 0.86 9.44 .002 14.17 [2.61; 76.88]
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Disclosure early in the interview
(Filippino terrorist 41)

Q:  When did you first learn that you were going to be interviewed that day?
A:  My arresting officer from the police told me that there will be some people that 
would conduct interviews about my participation and involvement in Abu Sayaff. So 
I was asked if I was willing to give information.  It was up to me. That’s the 
introduction I got from the officer.
Q: How did you respond?
A:  I told him “Yes. Anybody can come and ask me and I’ll answer them as best as I 
can.”
Q:  And when you say that you had decided to tell them everything, when did you 
make that decision?
A:  After talking to a policeman who happened to be lawyer, too. He explained it to 
me. He befriended me, actually, and I considered him one of my advisors during 
that time. He was a very good man. An old man, but he told me “I am a lawyer and 
a policeman. You know, if you talk, you have nothing to lose. But you might gain 
something.” I was not expecting to gain anything. I told him “Sir, what is important 
to me is that I can explain what happened, what really happened, and the people 
involved, and my participation.  I am willing to talk about that, but I just don’t know 
who to tell.” 
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Disclosure late (Indonesian practitioner 13)

Q: So on the first days, day one and day two, how many 
interview sessions did you have?
A: Six sessions on the first and second days, and on 
the last session of the third day, I cracked the terrorist.
Q: In the sessions on the first two days when [the 
detainee] was not answering questions, how long did the 
sessions last?
A: I tried interviewing the suspect.  After one hour, the 
suspect didn’t crack on the first day, so I stopped. I 
continued on that day in the afternoon, and stopped again 
after a similar response.  The second day was a repeat of 
what happened on day one.
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COERCIVE NONCOERCIVE
Interview 
Outcome Effective Ineffective Effective Ineffective

Cooperation

Physical 2.7 16.0 16.0

Cognitive 1.3 1.3 12.0 1.3

Social 5.3 1.3 26.7

Legal 9.3 1.3

Total 18.6 18.6 56.0 1.3

Information disclosure

Physical 2.7 18.6 10.7 1.3

Cognitive 5.3 13.4 24.0

Social 2.7 24.0 14.7

Legal 4.0 2.7

Total 14.7 58.7 49.4 1.3

Admission

Physical 4.0 4.0

Cognitive 6.7 12.0

Social 6.7

Legal 5.3 1.3

Total 16.0 4.0 20.0
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Results

Accusatorial strategies perceived as less 
effective; more commonly reported than 
information gathering; positively correlated with 
physically coercive strategies (rs = .58), and 
negatively with social persuasion (rs=-.31).
Half the detainees rated “mostly cooperative”
1 in 5 detainees reported torturous abuse
Comfortable physical settings strongly associated 
with cooperation, rapport, little resistance
Uncomfortable settings associated with less 
disclosure, fewer admissions, false information
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Analysis of  interview “turning points”

The content of interviews was qualitatively analyzed 
using an inductive approach (Strauss & Corbin, 1998) 
and a categorizing method (Maxwell, 2005), applying 
the steps summarized by Braun and Clarke (2006), 
permitting unique strategies to emerge in a “bottom-
up” rather than “top-down” manner, to accurately 
reflect all reported interviews. These analyses 
identified strategies which preceded the interview 
turning points in the relationship between interviewer-
interviewee, whether the strategies used were 
perceived as effective or ineffective, and their 
outcomes.  
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Results: reported responses to strategies used

Confronting with evidence perceived to increase 
resistance (OR=4.8). 
Threats, physical assault yielded information, but 
not necessarily reliable, and were associated with 
silence.
Noncoercive social strategies seen as most 
effective in securing and maintaining cooperation, 
more personally incriminating and reliable 
information
Confessions/admissions 4x as likely with 
respectful, nonjudgmental treatment, and rapport.
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Torture ALL PRAC DETAINEE

Violence/physical abuse 18.7 0.0 38.9

Electronic shock 2.7 0.0 5.6

Water torture 2.7 0.0 5.6

Sleep deprivation 2.7 0.0 5.6

Darkness 1.3 0.0 2.8

Blind-fold/head covered 9.3 0.0 19.4

Temperature (hot or cold) 4.0 0.0 8.3

Humiliation 5.3 0.0 11.1
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Counterproductive coercion

Many detainees reported that coercive strategies 
such as physical assault, deception and or threats by 
their interviewers, resulted in the provision of false 
information and/or false confessions. Some reported 
giving false information to stop assaults from 
continuing (Indonesian Detainee 17).  Other detainees 
responded to false information with false information.  
For example, a detainee said: “Yes, of course there 
was information I told them that was not 
true...because I am sure they were lying to me, so I 
made up some lies, too” (Filipino Detainee 77).
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Analysis of Coercive and Noncoercive Strategies Associated with 
Turning Points regarding Cooperation, Information Disclosure 
and Admissions of Culpability by Detainees

Effective strategies = positive values; ineffective strategies = negative values.
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Conclusions
One of first studies of terrorist views of strategies that 
foster cooperation and disclosure in investigative 
interviews
Detainees are a useful source of feedback
Strong consensus across practitioner-detainee 
samples
Differences mainly in physical coercion measures
Augmented past theory on interactional processes 
and the evidence-base of international best practices 
in suspect interviews. 
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Speed of disclosure

Immediate disclosure is independent of strategies
A positive relationship exists between speed and 
cooperation.
More social noncoercive strategies are 
associated with early disclosures: rapport,
e.g., liking, affinity, humour, interest
Early disclosure was 14X more likely when 
rapport-building techniques were reported
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Limitations and strengths of study

Self-reported use and definitions of success
need external validation, corroboration
Indirect measures of effectiveness
Preliminary qualitative data, needs 
replication in systematic analyses of actual 
interviews, corroborated by non-parties
Not matched pairs, so consensus and 
disparities about same interview untested
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Audio-visual Recording of Police Interrogation

David Dixon (University of New South Wales, Faculty of Law)

Makoto Ibusuki
Next speaker is Professor David Dixon from the University of New South 

Wales, Australia.

David Dixon
Thank you. I’d like to begin by thanking our hosts for your wonderful 

hospitality on my first visit to Japan. I hope it won’t be the last and also to 

thank our interpreters for doing such a great job for those of us who don’t 
speak Japanese unfortunately.

So, why’re we talking about audiovisual recording of police interrogation? 

From the English-speaking world from which I come, let’s be blunt about it, 

the reason we do so is that traditional interrogation by police has been 

inefficient. It has been inefficient in that it has produced clear miscarriages 

of justice, people who have been convicted of things that they haven’t done, 

and secondly, as a corollary, it has led to the people who were really guilty 

escaping from justice because the police have concentrated on the wrong 

people, they’ve got confessions from the wrong people, the really guilty 

people have escaped. And although it’s not in my paper, what Jane has just 

been taking about, we should also remember that coercive interrogation 

was one of the reasons why the world is in such a mess it is in now, because 

it was believed because of coercive interrogation that it was appropriate to 

invade Iraq.

Why audiovisual recording? Technology seems to be an easy fix. The 

technology is available and it will be the panacea for all the problems of 
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police interrogation. Now, what I’m going to suggest today is that while 

audiovisual recording is very valuable, it has to be seen as having important 

limits and has to be used properly.

The international developments – I will be talking principally about 

Australia. I was fortunate to be able to do the only study which has been 

done anywhere in the world so far as I know, which has been able to take a 

random selection of audiovisual records of interrogation from across a 

whole state in Australia for a whole year, and also to follow that up with 

observation and interviews and a survey of criminal justice professionals. 

I’m from England originally, and I, before I came to Australia, conducted 

research, field research, sitting before the days of formal recording by – in 

England audio recording, in interrogation rooms. And I’ve also been 

studying what’s been happening in the United States, so I’m trying to give 

a broad international perspective.

The arguments for and against audiovisual recording – the most important 

one spans the two of these. It’s important I think to see that audiovisual 

recording is not simply something which is in the benefit of suspects or of 

defense lawyers. If you look at the experience which I’ll be talking about in 

Australia, and more generally, of audio-recording in the United Kingdom, 

the benefits have been to everybody, to police, to practitioners, to suspects 

across the board, and it’s a shame I think that I believe there are very a few 

police officers here today, because this is seen as been for the other side of 

an argument.

In fact, just to jump ahead a little, in my research, in the surveys which I 

did of the professionals’ experience of audiovisual recording in Australia, 

the people who favored it most was not the defense lawyers, it was the 

prosecutors. The prosecutors found it was of great, great benefit to them, 
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much more so than defense lawyers; and that Australian experience I 

should add, has been going for a long time, that Australia generally 

introduced audiovisual recording for almost all interrogations more than 20 
years ago.

Now, what are the objections which are raised to having audiovisual 

recording? These are very familiar I am sure to most people. They are that 

the audiovisual record will be unreliable, that people will be able to change 

it, that there is great cost to the criminal justice system of having an 

audiovisual recording system.

Thirdly, that the interrogation room has to be private. The police can only 

do their job if there is just them and the suspect there, and the camera will 

make their work impossible.

Fourthly, which follows from the third that introducing the audiovisual 

recording will mean that suspects will not make confessions and the 

criminal justice system will suffer.

Finally, the objections are of course from practitioners because it is seen as 

a challenge to their expertise, that they know, police claim that they know 

how to interrogate suspects efficiently, and secondly to their reputation that 

it suggests a lack of trust that we insist on having cameras and recorders in 

the interrogation room.

Now, what does the research experience say about those series of objections? 

Firstly, the claim about tampering has proved so far as I’m aware to be a 

non-issue. It is now straightforward to include security measures in digital 

recording. Back in the days when it was only audio recording on cassette 

tape, the police were required to give the suspect a copy of the cassette, 
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which meant that any subsequent changing by the police was going to be 

irrelevant. The area where there is some concern is what happens after the 

recording in the transcription, how a record is transcribed and then 

presented in court.

Secondly, efficiency gains rather than audiovisual recording being too costly. 

It has been a cost winner for criminal justice, in that you get fewer trials 

and shorter trials because suspects are less likely to argue against any 

confession that they’ve made.

Thirdly, the value of openness, and here, this is more of an evaluation. In 

my view, if a police officer thinks that you can only do things secretly 

behind closed doors, then that should be a concern to us. If they’re not 

prepared for us to see how they treat suspects and question them, then they 

should not be using the methods that they use behind those closed doors.

There is also, on the other side, a great benefit to the police of having a 

visual recording. Firstly, that it reduces the possibility of allegations against 

them by suspects. The suspect can’t say the police officer hit me if there is a 

visual record. Secondly, the reason that prosecutors like visual records so 

much is that they are able to show a court a film of what a suspect looked 

like when he or she was being interviewed, how they were dressed, how 

they were drunk or drug effected, rather than the court seeing the smartly 

dressed defendant in the suit standing in the witness box.

Confession and conviction rates – there has been no evidence that 

introducing audiovisual recording has reduced the efficiency of the police 

and the prosecutors in getting confessions and convictions. In terms of the 

acceptance by practitioners, as I’ve just noted, in fact, contrary to what was 

said before, it is the police and particularly prosecutors who in Australia 
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are very favorable towards audiovisual recording. This is I think almost 

turning out to be an international truth that before audiovisual recording is 

introduced, police and prosecutors say it is impossible. The sky will fall 

down. When audiovisual recording is introduced, the police and prosecutors 

say this is the best thing that has ever happened, and also they often claim 

it was their idea in the first place.

Finally, what the evidence shows is that audiovisual recording has 

contributed to improving police interrogation. It’s closely linked to the kind 

of programs of investigative interviewing, the PEACE program in England 

and so on, which Professor Delahunty has been talking about. What video 

has shown to police is how badly they have traditionally questioned 

suspects, how inefficient their traditional methods of doing so have been. 

And particularly, what audiovisual recording shows is that the police 

officers who used to think that they were the best at it – you know the 

people I’m talking about, the star detectives, the old – in Australia, the old 

detective sergeants who were the heroic figures in policing. It turns out that 

they’re actually very bad at their job. Certainly, they got people to confess, 

but all too often, they were confessing to things that they had not done, and 

to go back where I started, that’s not just bad for the individual who is 

wrongly convicted. It’s also bad because the real criminal doesn’t get caught 

by the police.

So far what I’ve said has been very favorable about audiovisual recording. 

What, though, may be wrong with it? Firstly, having an image available 

encourages unreliable psychology. Now, I’m a lawyer and a sociologist. I 

don’t claim to be psychologist. However, if you look at the research 

literature on the detection of deception, what that will tell you is that police 

officers are not able to detect deception by a suspect in a police interview at 

anything better than usually something like a level of chance. Of course, 
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police officers love to claim that they can tell whether a person is lying by 

the way in which they move or the way they don’t look at the person or 

other physical signs. But what the research literature shows is that what 

they are judging guilt on is in fact the stresses of being in an interrogation 

room. So, it is extremely worrying that people still think that you can judge 

whether a person is telling the truth in a police interrogation room from 

their behavior. Of course, this has become almost a cultural problem that – 

I’m not sure if the program is shown here, ‘Lie to Me,’ do people know that 

television – an American television series. It’s the usual kind of police story, 

except that the hero is a psychologist who is supposed to be able to detect 

deception, and of course, he catches the baddie – bad guy every week.

I was in China last year speaking to an audience like this. It was very 

worrying to hear from a police officer responsible for training of a major 

Chinese police force that he trained his investigators in detecting deception 

by looking at body language. I asked him where did he get his idea from of 

doing this, and he said by watching ‘Lie to Me’ on American television. So, 

that is a major problem and needs to be addressed.

The second major problem is incomplete recording. Let me put it bluntly. 

Video recording is only of benefit to the criminal justice system if you record 

the whole interaction between the police and the suspect in the police 

station. If you do what I believe may be being talked about in Japan or 

particularly what is being used – very commonly used in the United States, 

where the police question the suspect in the normal way and then only 

audio-visually record the confession at the end; that to me is worse than 

doing nothing. Why do I say that? That system only tells you that the 

suspect has confessed. It does not tell you how the suspect came to give that 

confession, and by having it on record, it gives a kind of strength to the 

confession which it doesn’t deserve. We have to be able to see how the 
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confession was produced, what the tactics were that the police used to 

produce the confession at the end.

I know that people here will say to me, “In Japan, we can’t do this because a 

suspect may be detained for many, many days, up to a month and you 

couldn’t possibly record all of the interaction between investigators and 

suspects.” Well, my answer to that is – I’ll come back to it later. You need to 

reform your criminal justice system, and not just rely on audio-visual 

recording. There is no need for an efficient police investigation to require 

people to be detained that length of time. If you look at the English police 

and criminal evidence system, our research back in the late 1980s, most 

cases were dealt with within 6 hours. Very few involved a suspect detained 

beyond 24. Even in the most serious cases, terrorism cases, a week has been 

the outside. So, please don’t tell me that Japanese police need a month to 

question suspects in regular cases.

Thirdly, the easy availability of audiovisual recording may encourage 

politicians and those responsible for criminal justice to avoid the hard 

questions of reform, the kind of thing that I’ve just been talking about. 

Similarly, it can encourage overconfidence in and over-reliance on recording 

and on interrogating. In Australia and in the United Kingdom, the best 

practice in criminal justice is for police not to rely, as they had done in the 

past, on simply getting confessions. That is seen as being bad policing. As 

Professor Delahunty mentioned, what you do is you collect evidence before 

you arrest a suspect and then you present that evidence to them through 

investigative interviewing in the interview room. The interrogation and the 

confession are simply one part, which confirms previous investigation 

rather than the traditional approach of it being the whole investigation. So, 

you have to see audiovisual recording as being connected to other controls 

on detention and interrogation.
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Finally, there are more practical problems about using audiovisual records 

in evidence. There is the problem which relates to simple audio records of 

having to get caught to listen or to watch very lengthy records of interview. 

In Australia, when the system was introduced, the intention was that 

everything would be transcribed and the audiovisual record would only be 

used in exceptional circumstances. Unfortunately, because going back to my 

first point about unreliable assessment of deception, it was judges who said 

that they wanted to see the film of what happened in the police station, and 

that can lead to lengthy showing of films in some trials. More practically, 

that’s the problem of transcripts where there are fairly straightforward 

problems of veracity of how an audiovisual record is transcribed.

So finally, some conclusions. Firstly, we should all learn from comparative 

experience that we can all learn from each other’s mistakes and from our 

experiments and from reforms. I particularly suggest that, as an 

Englishman living in Australia, I think Australia has a lot to offer, which 

has been undervalued. For more than 20 years, Australia has had an 

experience of audio-visually recording police interrogation. I find it amazing 

that when I go to the United States, Americans still talk as if they’re the 

first people to do this, and they have to think that they don’t know what 

possibly might happen.

Well, look at what happened in the 20 years of experience in the US. We 

need to look across disciplines, law psychology, sociology, and we need to 

understand criminal justice as a whole. Most importantly, my conclusion is 

that if we’re going to use audio-visual recording, it has to be used as one 

tool in a broader regulation of criminal investigation, and that means you 

have audio-visual recording but you also have to have reform of the way in 

which the police interrogates suspects, the shift towards the investigative 

interviewing model and the rejection of the American Inbau and Reid – the 
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Reid Technique approach seems to be vital. It’s quite clear that the Reid 

Technique will certainly – it will get you confessions but they’re not reliable.

Secondly, reform of the criminal justice process must mean that you have 

lawyers available to suspects in the interrogation room. One of the great 

myths – this area has many myths, but one of the great myths is that 

lawyers will prevent the police from doing their job. Going back to my 

experience of looking at England, the English investigative system where 

free lawyers are provided to suspects in detention and where now more 

than half of them have it during the time they’re being questioned. The idea 

that lawyers always obstructed the police and made their job impossible is 

simply a myth. It is not true.

Thirdly, there needs to be time controls. I think it’s beyond argument that 

the Japanese system needs to be look at the length of time in which 

suspects are detained. And fourthly, there has to be a reform of the way in 

which suspects are held in police custody. Again, I think the model for this 

is what has happened in England under the Police and Criminal Evidence 

Act where there is a division between the control and supervision of the 

suspect by uniformed officers and investigation by detective officers. The 

detective officers only get access to the suspect via those uniformed police 

officers, and that has proved to be a very important and effective reform.

Finally, I’ll just return to the point that I made before. None of this should 

be seen as being a criticism of police or a suggestion of reforms which would 

make the work of the police and prosecutors impossible. On the contrary, if 

you look at the evidence of what has happened in jurisdictions which have 

done the things that I’ve talked about this morning, you will see that the 

police and the prosecutors are the ones who like it most, that they have 

been able to do their job, and now what their job means is that the people 
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who get convicted at the end of the criminal justice process are more likely 

to be really guilty than in the past the victims of miscarriages of justice.

Anyone who’s interesting in the background to the research in Australia 

that I talked about, just give a quick plug for my book, ‘Interrogating 

Images’ which is a full research report on the research in Australia.

Thank you very much for listening this morning.

Makoto Ibusuki
Thank you very much Professor Dixon. It is nice touching to the American 

drama ‘Lie to Me.’ As you know, - audience you know another famous 

American drama, CSI, the Crime Scene Investigation, now in the court 

room in the United States, they have CSI syndrome, because every juror 

wants to “Where is the criminal good science evidence in this case?” They 

call it CSI syndrome. I imagine this morning - in the next decade, we will 

have ‘Lie to Me’ syndrome. So, many jurors and judges would want where is 

a good detective for understanding who is liar or not.
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Comments & Discussion

Makoto Ibusuki
I would like to call upon Mr. Masashi Akita, attorney, to make the 

comments. He will be attending here as a discussant followed by the 

questions and answers.

Masashi Akita
I am Akita. I am the attorney on behalf of Osaka Bar Association. Talking 

about Osaka, this is the original point of the discussion and debate of Japan 

on the introduction of electronic recording, and there is the poll whether 

there is the entire electronic recording to be implemented or not, there is a 

flag. So Mr. Kosakai is going to appear here as one of the discussants.

In Osaka Bar Association, I am one of the promoters who have initiated 

such introduction of electronic recording for the first time in Osaka. That is 

the reason why I was invited here. Osaka Bar Association for the electronic 

recording is like trying to grope in the bush, trying to find some trick, so I 

had an opportunity to go to Australia to study. I was there in 2004, already 

10 years have passed. At that time, very sophisticated – this protocol was 

already set, and the system was already available in Australia. Very 

sophisticated electronic recording was already implemented. I was very 

much stunned and came back to Japan. Ten years have passed since then, 

and listening to the two lecturers’ talks today, looks like you’re advancing 

way farther and I have been given another shock.

I was surprised with the system development at that time, 10 years ago, 

and of course, those histories you have already known and Mr. Kosakai is 

going to talk about this. So, we started the debate on electronic recording 

and partial electronic recording is going to be introduced, and partially the 
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entire audio-video recording is going to be implemented pretty soon in 

Japan. But although there has been the change in Japan, the football 

Japanese team was regarded to get some kind of trophy in the World Cup, 

but they were totally defeated. Just like this one. This is only analogy. We 

are way behind to other countries when it comes to the introduction of 

electronic recording as I was listening to the two speakers from Australia.

Now, talking about World Cup still – yes. Based on my experiences 

including the case I was actually involved, allow me to make the comments, 

Saiban-in Lay Judge system was introduced, and there was the terrible 

scandal by the public prosecutor’s office, the district public prosecutor’s 

office in Osaka, and there was development – further debate on the 

electronic recording on the legislative council. In such circumstances, the 

cases I was actually involved in many – some cases, I came across with the 

introduction of electronic recording. However, probably you might know. It’s 

not that it was in the police custody, but there was at home interrogation 

and voluntary electronic recording and the police said, “Are you going to 

compete with the police?” and that was the voice of the policeman telling 

the suspect at home. But I just wonder whether such phenomenon has 

disappeared. Already for this year, I met the opposition twice already to the 

police office because there was the coercive confession, which was made by 

the police to the suspect without any electronic recording.

One of such cases is for the lady, 70 years old, the police shouted, “You must 

have done this.” It was the relationship with this woman with the 

racketeers, and Osaka police officer was quite coercive.

Another case I was involved is the white-collar crime, and there was the 

suspicion that there was the reception of the money. My client was the 

white-collar employee and to the suspect, “You must have got the money, 
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you have to admit.”  And there was the continuation of coercive 

interrogation.

By the end of the day, there is already established conclusion of the 

interrogators or the police. So, this is the coercive approach still prevalent 

in Japan and in the minds of the investigators, there is still established and 

traditional coercive approach.

Last year Saiban-in judgment, there was the acquittal case. In the hospital, 

there was the arson case on the wheelchair, and there was no admitting of 

the crime but there was terrible coercive confession-getting, and my client 

even refused to meet me and he became very neurotic. He was acquitted 

but there was a petition of coercive investigation. In the legislative council, 

there was a debate but still Japanese police continue to make the resistance 

against such new approach. Mr. Kosakai is going to make a comment later.

So, in the minds or the psychology of the police fact finding and discovering 

of the fact is for their sake. They try to find the facts which can satisfy their 

expectations. That is still undergoing. So, on the part of the defense 

attorneys, what we have to be careful about is to come up with the ways 

and measures to compete with the interrogators. Of course, mention was 

made about the perception and mindset of the police, but there are so many 

things we need to make improvement, because looks like there are more 

electronic recordings to be introduced, but I wonder whether we, the 

attorneys, are also equipped with making the use of such recording. As 

Professor Naka said, police is trying to introduce those techniques and 

technologies but attorneys are rather behind in adapting ourselves in the 

introduction. For example, when the criminal procedure law was introduced 

based on the US in 321 and Article 322, defense attorneys were not able to 

respond, so we are considered to be the Galapagos, meaning we are the only 
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alienated and isolated country, and this has created a lot of miscarriage of 

justice.

Now that we are faced with the development of electronic recording in 

Japan, we on the part of the defense attorneys have to be equipped with our 

skill. We should never continue to do the coercive approach for the 

interrogation. If we continue to do that even after the introduction, that is 

going to be risky. In the defense activities, attorney Kanaoka said, “In the 

process of the electronic recording, there was silence on the part of the 

suspect, but the public prosecutor says, you are supposed to be saying. If 

you are silent – if you are not telling a lie, you have to say something.” “In 

the past, you looked very nice, but your face today was terrible.” That was 

the coercive approach, and they have continued such investigation for 167 
hours. By the end of the day, even after the electronic recording is 

introduced, if they intend to use the coercive approach, that is not going to 

bring us anywhere. We learnt a lot from the Australian cases. We need the 

cooperation by the researchers. I would like to get the cooperation further 

from the researchers.

Thank you very much.

Makoto Ibusuki
Now, we’re going to invite questions from the participants. Please raise your 

hand, and please give us your name and affiliation, and please tell us to 

whom you’re addressing your question. Anybody with a question, please. 

Please wait for the microphone.

The person in the middle, the second row from the back.
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Questioner1
I’m T from Osaka City University. Question to Dr. Dixon. I have a question. 

With full electronic recording of police interrogation, you said that the 

prosecutor, the policemen favored them because it improved their practice. 

The police officers in Australia through the interrogation process, the 

correction – intention to correct the subject, they don’t think anything about 

how police officers can correct the suspect for – many of the Japanese police 

officers, they try to correct the suspect is regarded to be one of the 

important duties of the officers. And I’m afraid, with the start of electronic 

recording, the police officers intention to do something good for the future of 

the suspect may be facing some difficulty, but what is the situation in 

Australia?

Makoto Ibusuki
He points in Japan the detectives think about one of the purpose of 

interrogation is to focus on rehabilitation of the defendant. So in Australia, 

do you have the – the detective have the similar purpose on interrogation 

or investigation process? Please speak up, please.

David Dixon
In Australia, it wouldn’t be seen as being the job of the police to correct the 

suspect in that way generally, but I don’t see why audiovisual recording 

would prevent that happening in Japan. If a police officer is behaving 

appropriately and is giving – if I understand the question properly, is giving 

good advice to a suspect, well, there’s nothing objectionable about that. So, I 

don’t really understand the question about why audiovisual recording 

would have any influence.

Makoto Ibusuki
Thank you very much.
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Can I respond? Or are you happy with the response?

Questioner1
I’m happy with the answer, thank you.

Questioner2
I was a member of subcommittee of Judicial Affairs Council. I have a 

question to Professor Dixon. In the conclusion part of your talk, you 

mentioned some important issues concerning the system in Japan; for 

instance, access to defense lawyer in interrogation and also the length of 

detention. In our judicial reform council, those two issues were also 

discussed. But first of all, access to the defense lawyer in interrogation not 

only on the part of the investigation agencies but also the people who are 

supportive of suspects, having a defense lawyer in interrogation room may 

reduce the chance of suspect disclosing the truth. They may not speak at 

all, and that was the majority view, as a view against having an access to 

the defense lawyer. So even a 100 years later, we might not be able to have 

such an access to this lawyer in the interrogation room. So under such 

serious difficult circumstances in Japan, how can we persuade the opponent 

into agreeing to the access to defense lawyer. In your case, how do you 

convince or how do you persuade the opponents?

David Dixon
You look at the research evidence of what has happened elsewhere, in 

England particularly, there have been many studies of the use of what we 

call the right to silence, and of the relationship between a lawyer’s presence 

and a suspect’s silence. I just gave you – I have a paper on this issue. I could 

send if you’re interested. But just in brief, the idea that lawyers will always 

lead to a suspect being silent and therefore the police job being impossible 

is simply a myth. The percentage of cases in which suspects are silent in 
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police interrogations even when lawyers are present is remarkably low. 

Police will tell you, if you have a lawyer there, no suspect will ever say 

anything. This is just not true. If you look at the empirical evidence, having 

a lawyer there does not prevent a suspect from speaking.

Why is that so? It may seem strange to you that that would be the case. 

And it’s because there are two factors. Firstly, if the police are doing their 

job properly as I talked about before, they will have collected evidence 

before the suspect is being questioned, so that they’re not just relying on 

simply a confession. If a suspect is arrested on the basis of absolutely no 

evidence, then in that situation, a lawyer would be quite justified in telling 

that their client not to answer questions and not to cooperate. But the way 

in which English criminal justice is changed, that happens now rarely. So 

the second point, if the police do have some evidence against the suspect, 

then what a lawyer will recommend to a suspect as a matter of course will 

be to cooperate to get lower charges, lower sentence, better treatment while 

you’re in custody, because refusing to answer is not going to help you.

In fact, my research on the use of the right to silence in England showed 

that often the reason that suspects refuse to answer police questions has 

nothing to do with the lawyer being there or the lawyer’s advice. It was 

simply about a bad relationship between police and suspects, that suspects 

didn’t trust police and so they wouldn’t speak to them. If police behave 

properly and have a better relationship with the groups that they deal with, 

then suspects are more likely to speak in custody.

So in brief, the idea that there is a straightforward connection between the 

presence of a lawyer and the use of a right to silence and the impossibility 

of the police doing their job is largely a myth.
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Questioner2
Thank you very much.

Questioner3
What about the length of detention; 6 hours you said is enough to be 

effective, but in Japan 3 weeks is also allowed in Japan for detention, and 

detention may continue even after the indictment. Some say that the 

Japanese criminal justice is based on the hostage taking system. Of course, 

deny or of course often always say that their authorization of detention is 

always right, but 21 days allowed is the reason why Japan is allowed to 

have a situation where the suspect is detained as if they are the hostages. 

21 days and long hours for interrogation, this is the basic attitude on the 

part of the Japanese forensic, because they believe this is the best way to 

get the correct information. How can I try to criticize a Japanese current 

way of doing criminal justice? If you have any good advice, please.

David Dixon
It’s – to take your last point, I’m sure it’s the best way to get confessions, 

but it’s not a good way of getting confessions which are going to be reliable. 

Holding somebody in custody for very long periods is – I mean I should pass 

the microphone to Professor Delahunty, but this is itself coercive. If you 

hold someone for that long in custody, I’m not surprised that they get 

confessions, but I would be very surprised if they are accurate ones. So I 

don’t pretend to know much at all about the Japanese criminal justice 

system, but I’ve heard nothing which would convince me that there is a 

good reason for the kind of very lengthy detention which is used here or 

that the job of the police and prosecutors would be impossible if that time 

in detention was restricted. The evidence of criminal justice systems like 

Australia and England where time limited detention is the norm would 

seem to suggest that there’s no reason why they can’t do their job.
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Jane Goodall-Delahunty
And in countries where there is variation in the amount of time that a 

detainee can be held, in my study, we found that the interrogation length 

was adjusted accordingly. So for example, in Australia, with a 4-hour limit, 

initially it turned out that the interrogations were mostly completed in less 

than that time. So, it seemed that was very effective in getting the police to 

be more effective about using the available time.

The other point that I want to make in response to your question is that 

there is some quite good recent empirical study, particularly I’m thinking of 

one in a current issue of law and human behavior in the United States 

showing exactly some information responsive to your question and to 

Professor Dixon’s point, which is that people psychologically under that 

pressure are being detained, will eventually say just about anything to end 

that process and in a very clever study, the incentives were switched around 

to prove that point whether the – what was facing the suspect was more 

questioning or more detention and the same result was produced. In other 

words, they will eventually falsely confess with the finding in order to 

change that legal process that is uncomfortable for them.

Makoto Ibusuki
Thank you very much.

Questioner3
Thank you very much.

Questioner4
I’m a layperson in law. I study mechanical engineering. My name is O. I’m 

quite a layperson, so please allow me to give you a layperson question.
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I am a lecturer at Ritsumeikan University. My question goes to Professor 

Delahunty. In the case of Japan, secrecy protection law and other kinds of 

laws are being proposed as draft bills. But in the case of terrorism, in 

Japan, just to talk or discuss about a proposed terrorist planning is 

considered as a crime in Japan. I wonder the same concept is applicable in 

other countries. In this case, terrorism is not even attempted. It was just a 

plan, a discussion among the people involved. So if such secrecy or privacy 

protection bill is enacted in Japan, even such a discussion of terrorism may 

be regarded as a crime.

Makoto Ibusuki
He points you don’t have any crime, just only the conspiracy discussing 

about future terrorism.

Jane Goodall-Delahunty
My understanding is that Japan is not alone in holding that view. That 

there are other countries where...

Makoto Ibusuki
Microphone please.

Jane Goodall-Delahunty
Sorry, thank you. That Japan is not alone with that legislation or the 

perspective and I think there have been controversial cases even in 

Australia where the connection between the acts that were regarded as 

culpable and the convictions have raised some concerns. Perhaps you want 

to comment more on it.

David Dixon
This is an area where you should definitely not follow Australia. Australia 
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has some of the most extensive antiterrorism laws and they deal with the 

sort of examples that you’re talking about, but also there are very close 

restrictions on the ability of the press to report anything to do with the 

detention of a terrorism suspect and so on. It’s become a highly political 

matter where the response to any terrorism fear or incident is for 

government to pass more and more and more laws. Fortunately, most of 

them haven’t been used as yet, but the standard response is simply passing 

more and more anti-terrorism laws is not the right way to go.

Makoto Ibusuki
Thank you very much.

I am sure that many other people in the audience have questions they 

would like to ask but this concludes the panel and part I discussion and 

presentations. Thank you very much.

We are going to break for 1 hour and begin part II after 1 hour. Thank you.



Session 2
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Chair: Naoko Yamada (Kwansei Gakuin University)
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Interrogation videorecording in the new Korean Criminal Procedure 
Code and the practical Problems with their Performance

Ro Seop Park (Hallym University)

Makoto Ibusuki
Thank you very much for waiting. Let us now reconvene in the afternoon 

session. In Part II, there will be the focus on the electronic video and audio 

recording in Korea. Professor Yamada is going to act as the chair. As for the 

announcement for the function or the reception tonight, there are some 

vacant seats available for you, so please come in if you are interested.

Naoko Yamada
Thank you very much. It is now time to start the second session in Korea. 

The issues as well as the psychological impact Professor Park and Professor 

Jo are going to be the two speakers. As a commentator, we have Mr. Toyama 

from Kyoto Bar Association to make the comments.

There will be some difference from the earlier announcement, but Professor 

Park is going to be the speaker followed by Professor Jo. Professor Park, 

Hallym University professor; he is going to talk about the interrogation 

process, electronic record, and the issues related in Korea. Professor Park, 

please. He will be speaking in Korean and that would be translated 

consecutively into Japanese and that would be translated from Japanese to 

English simultaneously, so that’s going to take a little bit longer time. So, 

Professor Park you have the floor please.

Ro Seop Park
Good afternoon. My name is Park. Thanks Professor Inaba, Sato, 

Wakabayashi, and Ibusuki to invite me and give me a chance to make 
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speech in front of you. It is a great honor for me to introduce the Korean 

video recording system to you.

So far, political reforms in Korea have reflected the desire of the people to 

democratize the country and people are increasingly interested in justice 

system. So, the problems in the criminal justice system began to draw a 

little public attention.

From 2003 October to May 2005, reform of judicial system was introduced. 

This includes a jury trial, the right to counsel during interrogation of the 

suspects, and also the system of determination of punishments, as well as 

the introduction of a court-appointed counsel to the custodial suspect.

The purpose of the revised criminal procedure code is to protect human 

rights, enhance public participation in justice, overcome of the phenomena 

of trial by a dossier, and most importantly realize the cross examinations by 

the parties in a courtroom.

Reformers consider trial by dossiers as the main barrier to the principle of 

court-oriented trials. Then they initiated the reform to take away 

admissibility of the statements taken. However, judicial practitioners such 

as public prosecutors desperately oppose the reform. Consequently, 

admissibility of the statements taken by the interviewers was moderated 

and the video recording degenerated itself into just a supplementary 

method for interrogation. Today, I would like to explain the problems of a 

trial based upon the statements taken by the interviewers of the suspects, 

and also the legislative process of video taking in Korea, and how the 

background motivation of introducing audio-video taking in Korea differs 

from the motivations in other countries.
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A trial by dossier originates from the admissibility of the statements taken 

by interviewers during the interrogation process. According to criminal 

procedure code Article 312, Paragraph 3, the statements prepared by any 

investigative institution other than the public prosecutor for examination 

of a suspect is admissible as evidence only if it was prepared in compliance 

with the due process and proper method and the defendant who was the 

suspect at the time or his defense counsel admits the contents in a 

preparatory hearing or a trial. But on the other hand according to Article 

312, Paragraph 2, even if the defendant denies the authenticity information 

of the protocol, it is admissible as evidence only when it is proved by a video 

recorded product or any other objective means that the statement recorded 

in the protocol is same as the defendant stated and was made in 

participatory reliable state. You can see the original language of the articles.

Also, criminal procedure code provide for details to enhance authenticity. 

According to the criminal procedure code Article 144, an investigative 

institution has to write the statements taken during the interrogation of a 

suspect and gets the suspect ’s signature in order to guarantee the 

objectivity and authenticity of the statement thus taken.

However, even if such requirements of Articles 144 and 312 are all fulfilled, 

the problem is that there is certain distortion of statement that cannot be 

overcome, because a long conversation between examiner and examinee is 

often required; some factors would cause distortion of the truth.

But in Korea for a criminal trial risks were taken and admissibility were 

given to such statements of suspects in 1954 when criminal procedure code 

was enacted in Korea. At that time, the most controversial issue was 

whether to give admissibility of statements or not. After a little discussion 

and debate, the legislature made an attempt to balance between the 
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protection of human rights and effectiveness of an investigation. The 

legislators knew restricting admissibility of such statements by 

investigation agencies would prevent coercive investigation. 

The legislators tried to achieve judicial economy on the other hand by 

making a distinction between the statements taken by the public prosecutor 

and that taken by a police officer.However, things the legislators didn’t 
expect happened. First, the prosecutor has to interrogate a suspect to get 

the admissibility of the statements. If the defendant denies it and 

statements written by the police officer loses admissibility, so again the 

prosecutor has to interrogate the suspect whom the police officer already 

interrogated in order to make sure of admissibility. Secondly, the public 

prosecutors couldn’t directly interrogate all the suspects, because the 

number of cases was huge; 2 millions in a year, so investigation officer 

interrogates the suspects and the prosecutor only signs the statements 

pretending that he or she were still directly examining the suspect. The 

Supreme Court admits that kind of statements as prosecutor’s interrogation 

dossier. This sort of hidden distortion spoiled the credibility of criminal 

justice.

In 16th Decenber, 2004, the Supreme Court broke the precedents and decided 

to restrict admissibility of prosecutor’s statements of a suspect showing 

that the substantial authenticity is indeed required. The precedent 

assumed that substantial authenticity if prosecutor’s interrogation 

statements have only the formal authenticity. Due to Supreme Court’s 

change in its position, the prosecution had no choice but to insist on the 

introduction of a video recording system.

Today, audio-video recording system is adopted in many other jurisdictions, 

and often the case it was introduced upon the strong urge from external 
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bodies such as court and bar associations who became really concerned with 

the rampant violation of human rights in investigation process, but that 

was not the case in Korea. 

In other words, in Korea, there was a different motivation for the 

introduction of video recording system. As I said, in contrast to other 

jurisdictions in Korea, the prosecution and the police led the introduction of 

a video recording system. Furthermore, unlike Anglo-American tradition 

countries the purposes of introducing video recording system are different 

between the prosecution and the police in Korea. In 1998, the police tried to 

introduce video recording system of a suspect. At that time, the aim of such 

introduction was to calm down a lot of controversy about oppressive or 

coercive investigation by a police officer. However, the police was skeptical 

of a nationwide implementation of video recording system, because they 

were concerned with enormous cost that has to take place and also leakage 

of confidential information about the investigation.

But, in 2003, Punishment of Sexual Crimes and Protection of Victims Act 

was revised and under this revised law video recording of a child victim of 

sexual violence became mandatory. The police found that video recording 

can contribute to the credibility of the police investigation and became 

interested in video recording during the interrogation of a suspect. It had a 

strong will to gain independent investigative power from the supervision of 

the prosecutor, and furthermore the police really recognized the benefits of 

video recording as it ensured the credibility of their investigation while 

protecting the human rights of a child victim.The prosecution has prepared 

itself for video recording as studying foreign cases and carrying forward 

test operations. On the other hand, Criminal Jurisprudence Academic 

Community did not adequately prepare for video recording that could 

clarify investigation process, even though it agreed that the admissibility of 
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interrogation should be denied in a courtroom. In late 2004, a Presidential 

Commission on Judicial Reform came up with an idea to deny admissibility 

of prosecutor’s interrogation dossiers. The prosecution reacted against it 

and suggested that video recording materials have admissibility in the 

courtroom; it was proposed to the commission on judicial reform. With this 

as a momentum, video recording system emerged as a key issue of the 

judicial reform when the prosecution suggested that it looked gloomy that 

interrogation dossiers of the prosecutor would accept the admissibility. As 

discussion about prosecutor’s interrogation dossiers and video recording 

continued in Presidential Commission on Judicial Reform, the judiciary 

began to insist that aggravating tasks are worried in case the admissibility 

of interrogation is denied. The judges and lawyers of the Presidential 

Commission on Judicial Reform disagreed with the introduction of video 

recording system that the prosecution insisted. That is why they had some 

apprehensions that a courtroom listens to a video recording if video 

recording gets admissibility.　After that, accepting the judges and 

prosecutors suggestions Presidential Commission on Judicial Reform 

determined the legislation bill that the interrogation by the prosecutor has 

admissibility which is the same as at present and video recording gets 

admissibility on condition that it is supplementary means. 

However, the legislation bill underwent considerable revision by the 

national assembly that deleted the article of giving video recording and the 

admissibility from the criminal procedure code and enforced on January 1st 

2008. The revised criminal procedure code clarified it has no will of 

excluding trial by dossiers by giving the admissibility to an interrogation by 

the prosecutor. 

According to the revised criminal procedure code, it still has admissibility 

to the interrogation by the prosecutor and video recording is admitted on 
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condition that it is supplementary means of interrogation. It was predicted 

to make a difference for the use of the video recording between the 

prosecutor and police, and it looks difficult that video recording system is 

utilized as original intent. In the future as for the video and audio 

recording, we expect that there may be some difference in the interrogation 

by the prosecutor in comparison with that by the police. It might be rather 

difficult to effectively utilize video recording as was originally intended.

Now, I would like to talk about the usage of video recording and audio 

recording after revision of criminal procedure code. Because video recording 

by the prosecutor can be used to confirm that the prosecutor’s interrogation 

dossier is the same as statements of a suspect during the interrogation, the 

number of implementation of video recording was expected to increase. The 

prosecution executed experimental operations in June 2004, and then it has 

set up about 650 electronic interrogation rooms so far. The number of 

implementation of video recording sharply increased from 4865 cases in 

2006 to 5,723 cases in 2006,19,987 cases in 2007, and it has increased to 

22,016 cases in 2009 and there was a sharp increase. In 2009, it accounted 

for 50% of the number of all the prosecution investigation.

In the case of the police, it is quite different from that of public prosecutors. 

The police are obliged to write the written statement regardless of video 

recording and if the accused or suspect denies the interrogation, the 

interrogation and the video recording immediately lose their admissibility. 

In preparation for admissibility of the video recording, the police 

demonstrated video recording in the economic team Yeoncheon Station and 

extended enforcement in 2007. Currently, 650 video recording rooms are in 

operation. The number of implementation of video recording by police was 

about 90,000 in 2008 and had decreased. But there were some items that 

were excluded from the conditions and number of the usages has actually 
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decreased. 

As you can see here, it is the Yeoncheon Police Station video room (slide 20).  
The door is now closed on the left-hand side and it is opened on the right. In 

this room, the camera two units are located and two units of the computer 

are placed.

Lastly, this is the new legislative revision on the purpose of video recording. 

The purpose of the recent reform of the criminal procedure was to have the 

principle of court-oriented trials taking roots in the society. As a principle, it 

is needed to deny admissibility of an interrogatory written by an 

investigative institution in principle. Transparency through all 

investigative activities is the premise of the principle of court-oriented 

trials that people participated in. All investigated activities should be 

watched and controlled. Considering the counsel participation for every 

criminal case the most practical way to clarify investigating activity is to 

introduce video recording system.

However, under the newly revised criminal procedure law as the tool to 

have the evidence admissible, it is needed by the prosecutors to continue to 

use the video recording. The precedence in the other countries video 

recording is a useful means to guarantee to exclude a false statement. 

Thinking about that the video and audio recording has to be fully 

introduced based on the criminal procedure code article 214. This has to be 

discussed fully in order to maintain the transparency as well as the 

maintenance of the uniformity or prevent the distortion. It is necessary to 

make the revision on the criminal procedure code. As for the Article 214-2 of 

the procedure code, if the discretion has to be utilized for the video 

recording, it is necessary to maintain the impartiality and authenticity of 

such statements. In order to maintain and endorse the credibility, there has 
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to be the explicit description in the law to stipulate the details of the 

conditions related to video recording. If the condition is met, then video 

recording is going to be utilized and get settled as a very innovative means 

to make the improvement in the procedural system. Thank you very much.

Naoko Yamada
Thank you very much Professor Park.
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Video Recording of Suspect Interviewing in Korea: Its Lessons and 
Future Directions

Eunkyung Jo (Hallym University)

Naoko Yamada
Next speaker is Professor Jo, please start.

Eunkyung Jo
Hello, my name is Eunkyung Jo from Hallym University in Korea. I would 

like to first thank the host of this great symposium. It’s my honor to be here 

to present some research on suspect interview in Korea since the 

introduction of video recording of suspect interview.

This is the content of my presentation (slide 2). I would like to focus on the 

three issues of suspect interviewing, which is the number 2 problem of 

written examination records which Professor Park told you as dossiers, and 

the number 3 is confession oriented suspect interviewing skills and number 

4 is how to improve the investigative interviewing skills, and I would like to 

discuss about the future of the suspect interviewing in Korea.

This is kind of basic diagram of Korean criminal justice system in which 

you will see here the video recording was introduced since the amendment 

of criminal procedure law in 2007 (slide 3). Although some of the police 

officers and prosecutors started to video record interviews of children 

victims of sexual abuse and some trial video recording was attempted in 

some police stations, as Professor Park told you, before the amendment of 

the law. The prosecutors and police officers they all interrogate or interview 

suspects; for the police officers for the investigative purpose, for the 

prosecutors they interview suspects for charging purpose to be admissible 
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to court. So, typically the written statement is in the format of question and 

answer, so it looks like a transcript of an interview but in fact the written 

examination record is not an actual transcript, it just looks like a dialog but 

you will see some discrepancies in one of my research so there are quite a 

bit of discrepancies between the written examination records and the actual 

statement shown in the video.

A suspect interview was considered to be a topic of legal debate rather than 

that of topic of empirical research until very recently. So, until the 

introduction of video recording system, there was little systematic or 

scientific research on suspect interviewing in Korea. So, the inclusion of 

video recording of the investigative interviewing in the criminal procedure 

law amended in 2007 was a big step forward to suspect interview research.

Although the video recording of suspect interview is not mandatory and the 

access to interview data is very limited, video recording system provides a 

basis for understanding suspect interview practices. Some recent research 

on suspect interview has enabled us to understand problems of current 

suspect interviewing in Korea. 

So, in this presentation, I would like to point out three issues of suspect 

interviewing derived from the research. The first problem that I want to tell 

you is the problem of the written examination records. The written 

examination records by prosecutors can be and often used as critical 

evidence admissible to court, but the question is whether or not the written 

examination record represents the true statement of the suspect. So, in this 

research carried out by Hyoung-gon Lee who is a senior inspector and a 

doctoral student of psychology and I carried out the analysis of comparing 

the written examination records with the video of the same suspect’s 

interview (slide 7). So, we analyzed the extent and the nature of 
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discrepancies between the video recorded suspect interview and the written 

examination records. We analyzed criminal case records. The video 

recording of suspect interviews were transcribed and the written 

examination records were analyzed and compared with the video 

transcripts. So, we coded each and all discrepancies between the video and 

the written records and categorized by their influence types and influence 

patterns.

This table shows you the influence types and the influence types are 

basically in two categories (slide 8). One is distortion which means that the 

discrepancy could distort the actual statement of the suspect, so distortion 

is categorized into three elements. It could influence on the verdict; guilty 

or not guilty of the suspect when it goes to the court, and it could influence 

on the sentencing and the discrepancy reflects the procedural defects such 

as inappropriate delivering of Miranda Warnings and inappropriate 

instructions. Non-distortion categories are; there are discrepancies but the 

discrepancies themselves do not necessarily distort the content of the 

statement of suspects, which are summarizing irrelevant content and clear 

fact which are not distorted but had discrepancies. So, when the distortion 

was found, the distortions were further categorized into the omission or 

commission of the content. In the omission categories, there were omissions 

of answer or omission of question and answer. In the commission categories, 

there were obvious commissions, subtle commission of answers, and 

commission of questions that means creation of questions, and then 

addition of question and answer which didn’t exist in the video, and the 

switch of question and answer that means the answer becomes a question, 

question becomes answer.

So, the result shows (slide 9); the analysis of 10 cases showed on average 49 
discrepancies were found in 10 cases and the most common discrepancies 
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were these; the influence on verdict distortions which was 79% of all the 

discrepancies (slide 10), and the procedure defect was also found at least in 

one in ten cases.

These are the frequencies of influence patterns found and you can see these 

red letters, the omission of question and A were most common discrepancies 

found, and the switch of question and answer was the next most common – 

sorry they were equally common. Next is subtle commission of answers.

So, when I summarized the results of this study, there were distortions of 

information which could influence guilty or not guilty verdict which were 

observed in all sample cases, and the procedural defects such as improper 

Miranda Warning or consent to video recording or improper instruction of a 

consent to midnight interviewing were also found in all sample cases. The 

omission of Q&A and switch of Q&A were most commonly observed 

discrepancies between video and written records. Although obvious 

commission of answers was rare, subtle commission and omission of 

answers were frequently observed.

The next topic is confession and the confession-oriented suspect 

interviewing. Confession as you all know is the most persuasive evidence in 

criminal trials. Investigators question suspects not only to get information 

about the case, but also to induce suspects to confess and the pressure to 

obtain confession could lead to forced confession due to confirmation bias 

and tunnel vision. As Professor Park previously told you the confession is 

very important evidence in Korea.

These are some categorization of investigative interviewing styles of 

suspect; humane versus dominant interview and information gathering 

versus accusatory interview (slide 13). So, here I would like to tell you about 
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a false confession case which happened in 2007 (slide 14). There were four 

teenagers who were accused of brutally beating a homeless teenage girl to 

death and the teenage suspects were identified as co-offenders by two 

mentally handicapped and alcoholic adult suspects who initially confessed 

their crime of beating up the victim to death, but there was no physical 

evidence against these four teenagers. The teenage suspects were separated 

from each other and interviewed by a prosecutor as an investigator typed 

the written records sitting next to the prosecutor. The suspect interviews 

were videotaped and the results of the trials are like this. In the first trial, 

the four teenagers were all judged to be guilty. They were sentenced either 

from 2 years to up to 4 years, but in the appeal trial, the judges said the 

confessions seemed to be induced by the prosecutor and not credible. No 

other evidence was presented and so the defendants were not found guilty 

and the Supreme Court upheld the appeal trial’s decision.

I had an opportunity to look into this case, thanks to a public defender Mr. 

Park who actually analyzed this video and compared this video with the 

written examination records which were submitted as an evidence to court. 

What he found and then illustrated were these six points. Number 1 was 

the video recording started after defendant confessed rather than from the 

very beginning of the investigation, so the entire suspect interview was not 

video recorded. Number 2, the confession was induced by various dominant 

interrogation tactics, such as there is no use for denial because your co-

offenders already confessed which was lying. Number 3, suspects were 

blamed for the crime and lying about their offending. Number 4, suspects 

were told to believe there are other evidences. Number 5, confession would 

make the suspects feel better. Number 6, if they confess the investigator or 

the prosecutor will help the suspects to get more lenient sentences.

In the full manuscript, I have cited another research by police officer Roon 
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Ye who surveyed prisoners about their experience during the investigation 

for the reason of giving confession. In his research, he found that most 

prisoners told that the reason they confessed was the investigators were 

showing respect to them rather than they were being harsh on them, and 

they decided to confess from the very beginning even before they were 

interrogated. Most of them said they decided to confess.

So, this leads to the next question that I raised; what is the most effective 

interviewing skills to obtain confession or admission to the offense? Even 

though many investigators believe that obtaining confession depends on the 

investigator’s interview skills, research shows that there is little correlation 

between suspect’s change of position from denial to confession and the 

usage of interview tactics, so this is quite contrary to investigators’ belief.

So, in the next research, I wanted to see whether or not this is actually true 

for Korean investigators and Korean suspects who are interviewed by 

prosecutors in Korea. So, in this research commissioned by the Supreme 

Prosecutor’s Office, I had raised these research questions (slide 18); three 

questions in mind, how are Korean investigators doing with the suspect 

interviewing, and second question is are there effective interviewing tactics 

to obtain admission or confession? And then number three what should we 

do to train investigators to become better interviewers?

In this study, we actually sampled the data through the database for video 

recorded interview at the Supreme Prosecution’s Office. The interviews 

were recorded between 2005 and 2013, and most of these interviews were 

collected between 2007 through 2009 because as you saw in Professor Park’s 

presentation the frequencies of video recorded interviews were very high; 

increased between 2007 and 2009 for some legal reasons, and since then it 

declined. So, most of the samples came from the period of 2007 and 2009 in 
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my study too.

In this study, I wanted to compare the denial interviews with the change of 

position interviews. I had some purpose in mind when I collected the 

samples, so I had equal number of cases for denial and the change of 

position. There were 48 cases each and the crime was homicide and sexual 

assault. We thoroughly transcribed the interviews and we measured the 

length of interview in minutes and we also coded whether there was 

rapport building and what was the rapport-building theme and all the 

identifier information which was very sensitive was removed before the 

data coding. The coding was carried out by two trained coders. Their inter-

rater reliability was 0.67 for interview tactics and the suspect response 

types reliability was higher of 0.95. The interview tactics that we coded was 

after Soukara and Bull’s research; we followed their coding scheme of 

coercive approach versus information-gathering approach. These tactics in 

the yellow color are coercive interview tactics, whereas the white color is 

information-gathering approach tactics, and then the rapport building 

themes were made as these categories. These are not from some other 

research, we basically read through the interview transcripts, and then 

identified some common rapport building themes, and then we counted how 

many of each of the rapport building themes occurred.

This graph shows the length of interview. The most common length of the 

video recorded interview was between 30 minutes to 60 minutes, and under 

30 minutes also was about 30% of the sample interviews, so about 80% of 

the interviews were finished within an hour, and then some interviews 

were longer. These interviews are homicide and sexual assault crimes which 

are quite serious crimes, but I must tell you that these interviews are not 

the initial interviews. All of these suspects were interviewed by the police 

officers first a few times maybe and then they were sent to the prosecution 
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and then they were interviewed by the prosecutor at this sample.

These are the results the proportion of interview tactics. The red bar shows 

the change groups and the blue bar shows the denial groups (slide 23). As 

you can see it’s not interesting, because most common tactic is leading 

question dominantly, very frequent leading questions all over and the 

change of position groups the leading question was even more frequently 

used compared to the denial groups and challenging the suspect’s account 

was less in the change of position groups compared to the denial groups, 

which was very counterintuitive to our knowledge where we would expect 

that if you challenge the suspect’s account more effectively, then they would 

change their position and they would confess, but this wasn’t the case.

So, all the other tactics whether they were coercive or non-coercive or 

coercive or information gathering didn’t make any difference, they were all 

suggestive.

We looked into within condition variation in the change of position groups 

the ratio of interview tactics before and after, so this red bar is after the 

change of position, the blue bar is before the change of position (slide 24). 
What happened was also they are very leading – suggestive, but the 

investigators used more open questions before suspect changed the position 

and they disclosed evidence more before they changed the position 

compared to after which makes sense. They used more gentle prods before 

they changed the position, but after they changed the position they showed 

more concern toward the suspects, they worry, why I don’t know.

The rapport building results are these. Despite most investigative interview 

manuals emphasize rapport building with suspects, investigators in my 

sample attempted to build rapport only in 41% of the cases. So, rapport 
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building attempts didn’t occur too often, but in the change of position 

interviews more rapport building attempts were made compared to the 

denial cases. And then what kind of rapport building themes they used 

most? Interestingly, empathy was the most commonly used rapport building 

themes in the change of position groups. No other differences seemed to be 

significant. Whether or not they used the rapport building theme to 

persuade suspects, we found that when they used rapport building theme to 

persuade the suspects to change the position, they were more successful in 

the change groups than denial groups; 9 of 10 cases which used rapport 

building theme for persuasion were successful at obtaining confession, but 

the case numbers are too small so I can’t tell you that these are significant 

results.

The summary of the results; the leading and suggestive questions were 

predominant interview tactics of prosecution interviews. Challenging the 

suspect’s account and interruption are used in more than half of the cases 

and the mixture of coercive tactics and information-gathering tactics are 

being used. Information-gathering tactics such as open questions and 

disclosure evidence and gentle prods tended to be used more before the 

suspect changes the position rather than after.

Here is the discussion of the study which I think is pretty straightforward 

if you read. In this study, I wanted to point out that the benefit of 

information-gathering approach deserved more attention by the 

investigators and policymakers, although they believe that relying on the 

information-gathering approach may not be effective to get confession.

So, the introduction of video recording system helps to unveil problems of 

suspect interviewing, and to solve these problems and improve suspect 

interview practices we need more scientific research on suspect 
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interviewing. Although video recording system in Korea has its unique 

problems to solve, it should be maintained and more actively used to 

prevent serious miscarriages of justice. So, this is the end. Thank you very 

much.

Naoko Yamada
Thank you very much Professor Jo. 
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• The most persuasive evidence in criminal trials (Oberlander, Goldstein, & 
Goldstein, 2003) 

• Investigators question suspects
– To get more information about the case.
– To induce suspects to confess.

(Wrightsman & Fulero, 2004)

• Pressure to obtain confession could lead to false confession due to 
confirmation bias and tunnel vision (Kassin, et al. 2003).

• Confession is an important evidence in Korea!
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Nowadays it is getting harder to find physical evidence for criminal cases.

Suspects tend not to confess when there is no physical evidence.

Many investigators believe that obtaining confession depends on the 
investigator’s interview skills.

Various investigative interviewing strategies are used by investigators 
(Moston, Stephenson & Williamson, 1992; Moston & Engelberg, 1993; 
Leo, 1998; Kassin et al., 2007; Soukara et al., 2009).

Police officers preferred using more  coercive interview strategies when 
evidence is weak (Kim & Jo, 2013).

There were relatively few correlations between suspects’ change of 
‘position’ from denial to confession and the degree of usage of the 17 
interview tactics. (Soukara, et al., 2009).

‘There is no use for denial because co-offenders already confessed’

1. How are Korean investigators doing with suspect interviewing?

2. Are there effective interviewing tactics to obtain admission/confession? 

3. How should we train investigators?  
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• Video Recorded Suspect Interview Database for 2005~2013 
• Consistent Denial : 48 cases (homicide, sexual assault)
• Change of position(from ‘Denial’ to ‘Confession/Admission’) : 48 cases 

(Homicide , Sexual Assault)

• Type of offence, length of interview (minutes)
• All identifiable information related to suspects and interviewers was 

removed.
• Very thorough transcription of interview was obtained: 

verbal and nonverbal interactions between interviewer  and suspect.

• Interview tactics (frequency): 
• Suspect’s response types (frequency): 
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•

•

•

•

•

•

• Leading/Suggestive Qs were the most predominant interview tactics of 
prosecution investigators. 

• Challenging the suspect’s account and interruption are used in more than half 
of the case

• Mixture of coercive tactics and information gathering tactics are being used.

• But Information gathering tactics such as Open Qs / Disclosure of Evidence / 

Gentle Prods tended to be used more before the suspect changed his/her 

position.

Introduction of video recording system help to unveil problems of 
suspect investigative interviewing.
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Comments & Discussion

Naoko Yamada
Now, we are going to invite Mr. Daisuke Toyama attorney who is a member 

of Kyoto Bar Association and as two speakers were speaking he has been 

nodding and I am sure that Mr. Toyama is going to give us wonderful 

insight.

Daisuke Toyama
Thank you for your kind introduction. I am Toyama practicing as lawyer. In 

2008, I went to Korea to see how the Koreans are doing the video recording 

of interviews, and I knew that they are doing something much better than 

in Japan. When I went to Korea, I visited the police and the prosecutors 

and they said that the police and the prosecutors took the initiative in 

implementing the video recording system and I was very impressed and 

surprised. Back in Japan, Korean type of the recording system can be 

introduced or should be introduced into Japan.

Now, the special committee of Legislative Council of Ministry of Justice 

gave us a recommendation and the prosecutors must obtain the 

admissibility of DVD when they are going to submit the written statement. 

This partially reflects what has been already implemented in Korea, and I 

feel very much impressed to see that Japan is now following what Korea 

has already achieved and Korea is ahead of Japan. It’s wonderful that you 

have deep experience which is big enough to offer the scientific research 

and the discretionary or voluntary nature of the video recording does have 

a problem according to Dr. Park. I am a lawyer as a counsel whatever the 

law say, whatever the system is about in order to prove the credibility of the 

written statement, according to the law the video recording is 

supplementary, but whatever the law may say video recording is quite 
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effective way to ensure transparency of interrogation.

Dr. Jo analyzed many cases that were cases of use of subtle omission or 

changes between the questions and answers. When it comes to the lay judge 

trial, I believe that although Japan is going to have mandatory video 

recording for the lay judge trial, we as a counsel must pay very good 

attention to what’s being recorded in order to make sure that interrogation 

was done in a transparent and appropriate way, and I do thank the two 

speakers for giving us very important information, which is going to guide 

us in Japan.

Concerning the lay judge trial, all processes both at the police and 

prosecution will be video recorded, but I think I have to tell you what is the 

reality in Japan. I have opportunity to give talks to police officers in Kyoto 

or in Osaka; I give lectures to them on a regular basis. What I lecture is 

about their interrogations. The inappropriate conduct during the 

interrogation will be known to the counsel sooner or later and that would 

have a bad impact to you; the evidence may be excluded, so I always tell 

them that you have to do things right in the interrogation room. Then the 

police officer would say as follows; they never nod. Symbolically, their 

response is as follows, “Lawyer Mr. Toyama, I understand what you say, but 

listening to the suspect is not our job.” They say clearly listening to suspects 

are not our jobs. They; police officers still believe that the interrogation is a 

place where the hearts of the policemen and the suspects meet each other 

and this is a good opportunity to offer the rehabilitation opportunity to the 

suspect.

So, when it comes to the lay judge trial, the whole process of the interview 

will be recorded visually. I am interested in how the attitude of the 

interviewers are going to change in Japan, but as Professor Naka 
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mentioned in the morning, interview type of approach is what police officers 

would have to take, although they are still resisting very strongly.

What about the prosecutors? I think they are paralyzed or they are getting 

used to the new reality. Public Prosecutors Office is already video recording 

many cases. They are getting good at using this new reality. They are 

preparing video recorded interviews making sure that it would be beneficial 

to the prosecutors and not be beneficial for the counsel, but when the 

interviews are not recorded, as Professor Jo mentioned, they are still using 

many leading questions trying to persuade the suspects or prepare the 

written statement and show it to the suspect and force the suspect to sign 

on the prepared written document. But starting with the lay judge trial, all 

the processes of interrogation at the prosecutor’s office will be recorded 

visually and things I believe will change.

As Professor Park and as Professor Jo mentioned and also as we discussed 

in the morning, I think the psychology is quite important in order to 

analyze the statements made by a suspect. In Kyoto, there was a murder 

case I was involved in it. The suspect continued to say that he is not the 

offender. In order to prove that the person said, “I know the true person 

who did it. A person that I know threw the things belonging to the victim 

into the river.” This is what he stated or this is what the statement said 

that the suspect said, and those items which belonged to the victim that 

information could have been known only through the person who committed 

the crime and he was convicted at the first instance but then acquitted 

later on. This acquittal was based on the notes taken by the investigator. 

The investigator had a lot of Q&A with the suspect and all the questions 

and answers were recorded in a notebook kept by a police officer. Police 

officer said that the suspect said, “I know a person who threw away those 

things,” and the suspect said, “Is what I’m saying strong enough or do you 
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need more information so that I will be arrested.” So, the suspect was trying 

to find the answer that would satisfy the investigator. So, the interaction 

record in the notebook show that the suspect was trying to satisfy the 

intention of the police person, but that notebook kept by the police officer 

was disclosed and I don’t know why the police perhaps wanted to be fair or 

perhaps the police believed that this would not be reveal the leading nature 

of the questions or there may be more cases in the future where the 

existence of the leading questions may determine the admissibility of the 

written statement. So, the recording would require better interpretation of 

what’s being recorded.

Japan lags behind based on the international standards, but learning from 

other countries and depending on the jurisprudence but also on the outcome 

of the psychological researches we the counsel must do our best to improve 

the situation. Thank you very much.

Naoko Yamada
Thank you very much Mr. Toyama. So, we would like to open the discussion. 

If you have a question, please raise your hand and wait for the microphone 

to come to you. Any questions? Someone in the central row. To whom would 

you like to address your question?

Questioner1
I have a question to Professor Park. I belong to an organization that 

supports the victims of miscarriage of justice. Well, in Japan, efforts are 

underway to audio-visual recording of interrogation and legal counsel of the 

government is doing a lot of discussion, but type of the cases for audio-

visual recording seems to be limited to lay judge cases or special cases 

initiated by prosecutor’s office. That is the current idea in Japan. In the 

case of your country, Korea, for the types of cases to be audio-visual 
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recording; are there any kinds of cases which are out of the mandatory 

audio-video recording or defendants or defense counsel, do they have the 

right to request for an audio-visual recording or the right to deny audio-

visual recording? Two questions.

Ro Seop Park
Regarding your first question in Japan what are the kinds of cases where 

audio-visual recording can be performed, there isn’t any restriction for the 

scope. According to the regulations, any case can be audio-video recorded 

and the audio-video recording needs to be known to a suspect beforehand.

About the second question whether the defense counsel or suspect has the 

right to choose to opt out of the audio-visual taking or can request audio-

visual recording, according to the legal provisions they have no choice. 

However, suspect has the right not to speak during the interrogation. Of 

course, they can ask for audio-video taking or recording. For your 

information, audio-video recording in Korea rather than transparency of 

the interrogation, it has been introduced in order to assure admission of 

evidence which is the written statements in this case. Thank you very 

much.

Questioner1
Thank you.

Naoko Yamada
Thank you. Any other question? Yes, somebody sitting on the second row, 

please.

Questioner2
If I may. You talked about the use of the police interview to rehabilitate the 
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suspect. This was an issue which came up in this morning’s session too. I 

have a real problem with this. Surely, you only talk about rehabilitating 

people once you’ve decided that they are guilty. What this seems to suggest 

which is a much bigger problem in the Japanese Criminal Justice System is 

that the police are taking for granted that the people that they question are 

guilty of the offenses that they are there for. Surely, what the police should 

be doing is investigating whether a crime has been committed and whether 

it has been committed by a person who they are questioning. Not simply 

assuming that the person they have in front of them is guilty and that it is 

therefore appropriate for them to rehabilitate. Surely, rehabilitation 

happens after a person has been proved to be guilty. So, I don’t understand. 

Thank you.

Daisuke Toyama
Very good question. Thank you very much. Sometime ago Winny, the file 

sharing software case, in that case there was the exposure of the leakage of 

the investigative manual of the National Police of Japan. In that manual, it 

says the following; the suspect in front of you don’t think about whether he 

has committed or not, don’t go out of the interrogation room. In other words, 

to continue interrogation many times. So, as exemplified in the first 

statement in this manual for the police officers, they arrested the suspect 

because they believe that he had committed the crime that means he is the 

criminal and the accused already. He is no longer suspect to them. 

Therefore, in the minds of the investigators, he is already guilty and to get 

the confession as soon as possible and to put it in the well-minded people 

through rehabilitation is the job of the police officer. That’s what they think. 

This is a very traditional approach. Unfortunately, this kind of mindset is 

still shared amongst all the police officers. So, when the police objects to the 

introduction of the audio and video recording, in a way there is a very poor 

mindset but this is used as a rationale for the objection and reason and the 
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cons objecting reason rationale for not introducing the electronic recording, 

and of course as you have rightly said it is a wrong doing, it is not right to 

do so, but if you think about the mindset of the police officers, rehabilitation 

is something which is always in the minds of the police officers.

Naoko Yamada
Any other questions, or does that answer your question? Or maybe you 

have moved in the deep part of the further question Professor Toyama is 

saying so. So, any other question? We do have some more time. Please.

Hisashi Kosakai
Kosakai, a lawyer practicing in Osaka. In the third part; in the next part 

after the break...

Naoko Yamada
To whom would you like to address your question?

Hisashi Kosakai
Professor Park and if time allows I’d like to have some answers from 

Professor Jo, but first to Professor Park. Well, court-oriented system and 

the use of audio-visual recording medium, in Korea the prosecutor wanted 

to introduce audio-visual recording and the court was opposed to this. Well, 

my question is that this trial or court-centered system on one hand and the 

audio-visual recording; what is the link between the two, I am not quite 

sure?

Ro Seop Park
Thank you for the question. In court, there are opinions divided. The court-

centered system in order to realize such a system and not trial by dossiers, 

audio-video recording was a must. That is their idea behind introducing 
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audio-video recording system. But majority of judges are rather 

conservative in their thinking and they still have the old habits and the old 

way of mindset. Judges have heavy workload. Because they already have 

heavy workload, there is some concern on the part of judges in Korea. In 

reality, in 2005, a survey was taken and 70% of judges were opposed to 

audio-video recording. Such a tendency is a reality in Korea and against 

such a backdrop it seems that the motivations for audio-video recording has 

been different in Korea as opposed to Western countries.

Eunkyung Jo
Just to add one thing to Professor Park’s answer is that the judges are quite 

concerned about having to look at the videos in court and they are kind of 

afraid that once they allow the video recording as admissible evidence, the 

prosecutors won’t submit documents which they are very used to look at 

and then think through the documents. So, that’s what they are afraid of, so 

they have to see the documents to think maybe not, I don’t know, but it’s 

kind of power struggle between the prosecution and the court. So, the court 

wants to have all the materials to be able to make a reasonable decision. 

Whereas once the video recording is admissible, the prosecution are 

suspected not to submit all the documents that they used to do.

Naoko Yamada
Does that answer your question? Yes, let’s revisit this issue in Part III. I 

think it is now time to adjourn Part II. Thank you very much Professor Jo, 

Professor Park, and Mr. Toyama. Thank you very much.

Makoto Ibusuki
Session III will be started at 3:20 after 20 minutes break. Some 

announcements; as was pointed out by Professor Dixon in the function of 

the interrogation to give the support for the rehabilitation or to encourage 
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rehabilitation and to the assertion by the investigator how he defense 

attorney’s side is going to argue against. It is the attorney to think about 

further to help the suspect to rehabilitate. Unless there is such posture on 

the part of the attorney or defense attorney the investigators would 

continue to be dominant over the suspect in the interrogatory process. Next 

week in Kinki Bar Association Meeting we will be acting as the defense 

counsel and we will discuss that next week, so this was only the 

announcement for that meeting. Thank you very much. Let’s have 20 
minutes break.
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How do interviews fail? The possibility of the use of the interaction 
using the audio-visual recording

Kotaro Takagi (Aoyama Gakuin University)

Makoto Ibusuki
Now, we are going to resume the session. Please have your seat. The session 

third, interrogation and video recording in Japan. Now, we are ready to 

discuss issue in Japan. After this session number 3 without any break, we 

will go to the last session. Professor Nakajima of Kagoshima University is 

going to be the chair of the session.

Hiroshi Nakajima
Now, we are going to start the session in Japan. The title says ‘audio-visual 

recording and what next.’ This is a new element in the topic of the session. I 

am from Kagoshima University. My name is Nakajima. The first speaker is 

Professor Kotaro Takagi of Aoyama Gakuin University.

Kotaro Takagi
I am Takagi from Aoyama Gakuin University. I am a psychologist. From 

that perspective, I would like to give my talk. How do interviews fail? The 

possibility of the use of the interaction using the audio-visual recording, 

starting this morning until the last session we heard from experts from 

Australia and Korea, and two psychologists gave us a presentation that 

made me feel very down, because two experts from these two countries have 

been using huge amount of video recorded the sessions. They have extracted 

the essential information. But that access to the huge amount of 

information is not available – recorded the session of interviews are still 

rare. It’s impossible for us to extract the characteristics of those audio-

visually recorded sessions.



121

Suppose there is a case in front of a court and the counsel may ask a 

psychologist to analyze the visual recorded sessions or any other sessions 

recorded with sounds available but that’s from a different case. The 

psychologist in Japan can have access only to case studies. We are very good 

at analysis of single case but that’s all. Now that we see more video 

recording in Japan and the Japanese psychologists, when we have more 

access to the video recorded sessions of interviews, then we should try to 

conduct more comparative studies among different cases. But the very 

accurate analysis for single case is what I am doing especially using the 

discourse analysis in order to analyze the interaction between the 

investigator and the suspect.

Here with me I have several resources of analysis of single cases in Japan. I 

think I can point out the important issues for the audio-visual recording of 

interviews in Japan. How do interviews fail? I am dealing with only 

contentious cases in front of the courts. Beautifully conducted interviews 

which are done according to the manual and also in a very appropriate 

manner, they do not become the subject of analysis. The cases are dealt with 

the cases which do present many dubious aspects. My question always is, 

how do interviews fail?

In my presentation, I have another perspective (slide 2). By using the audio-

visual recording, can we make the sessions of interview visible? I think 

today we are going to do mainly the visual recording of the sessions of the 

interviews. That would allow us to see what’s happening in the interview. 

By going through the images people tend to think that the judgment about 

the appropriateness of the interview should be quite easy. I think so. That’s 

right for many of the cases. But myself and the fellow of my team have 

looked at several sessions or interviews or cases in which the availability of 

the visual recorded sessions actually work against in terms of the benefit to 
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the lay judges and the professional judges.

The misinterpretation of the interview may also increase with the 

availability of recorded sessions. This is the example or a case that I would 

like to share with you. Japanese people are quite familiar with this case 

named Ashikaga case (slide 3). This was the abduction and the murder of a 

young girl. In 1990, in Ashikaga City in Tochigi, a 4-year-old girl became 

missing, last seen at a pachinko parlor, and the next morning her body was 

found on the riverbed of the Watarase River. In December 1991, the bus 

driver of the school bus of the nursery school, Mr. S was arrested. Based on 

the DNA analysis, this was the first case in Japan in which the DNA 

analysis was utilized. He was arrested after the voluntary decision to go to 

the police, he gave confession. In the sixth session of the trial, he started to 

deny the confession he made earlier. Then he withdrew the denial. Then he 

denied again. Ultimately, at the first instance court, he was sentence to life 

in prison. Appeal court started in 1994. He had a new counsel. The 

credibility of the DNA analysis results and the admissibility or credibility 

of the confession was a major point at issue. This was not accepted by the 

court and appeal dismissed.

The Supreme Court determined that the person should be sentenced to life 

in prison. There has been repeated petition for retrial. There has been no 

move, but in 2008, the reanalysis of the DNA was accepted because the 

concern was accepted that the quality of the DNA analysis done in the past 

was not good enough, and experts on the counsel side and prosecutor side 

agreed that the DNA from the crime scene is not from Mr. S. In 2009 in 

June, Mr. S was released as the picture said from the prison. Mr. Sato, he 

was the chief counsel for him. Mr. Sato is here today. It was decided that the 

retrial is to be started. In 2010, in March, he was acquitted finally.
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When the case was in front of the first instance and the prosecutor was 

investigating different cases – offenses. In addition to this murder of a girl, 

there were two other cases in which Mr. S was regarded to be the subject 

and he had already made confessions but there was inconsistency to the 

confessions he made about the two other cases. The court trial was already 

ongoing for this particular case but for these two other cases prosecutors 

visited Mr. S and started asking. Perhaps Mr. S, he did not do it. On that 

occasion, on this particular issue, Mr. S started to deny the confession he 

made. Then the prosecutor who met Mr. S just listened to Mr. S’s denial. Mr. 

S gave his alibis and he said that, I am not the offender of the case of May 

1990. I am not the offender for two other cases. Prosecutor just listened to 

him. But the next day the prosecutor, investigator came and had a session 

of interview which Mr. S for this case of murder of the girl. The prosecutor 

successfully turned Mr. S again into the admission or the confession again.

There was audio recording remaining for this particular session. For the 

retrial, this audio recording was admitted as evidence. Interaction between 

the prosecutor and Mr. S, the suspect, were recorded. I think this 

communication, interaction between the two persons was quite interesting. 

That’s why I decided to analyze the discourse between these two persons in 

that particular session of interrogation.

There was some interaction, then the prosecutor said, well, earlier you said 

something very strange and that’s why I came here. Mr. S said yes. I think I 

am going to describe the things on the right hand side later. Ongoing the 

case of MM, the girl’s case which is already indicted. Isn’t it sure that you 

did it? I didn’t. Well, I didn’t. You didn’t? I didn’t. Well. The prosecutor did 

not sound accusative but he sounded very gentle. The suspect said, I didn’t. 
You didn’t? I didn’t. Well. Then Mr. S started to explain. Can I say 

something? Expert evaluation. Well, what is it? What type of evaluation? 
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DNA evaluation. Yes, I think I heard about it. I don’t remember anything 

about it. Well, DNA evaluation showed that the fluid is the same as your 

fluid. This is what the prosecutor said.

The suspect said, I don’t know anything about it. Five seconds of silence of 

the prosecutor. The suspect said, it’s not true. The prosecutor said, how 

many people can have the same body fluid as yours? Then 5 seconds of 

silence by Mr. S. Then, prosecutor said, I did not ask you to be dishonest. No 

words, silence from Mr. S. I didn’t ask you to be dishonest. Another 10 
seconds of silence of the suspect. At least concerning MM’s case which has 

been indicted, the indictment was not done simply because you admitted. 

Another silence by the suspect. Not only about your admission this is 

because of another evidence. Seventeen seconds of silence by the suspect. 

When you said you didn’t do the murder of MM you don’t look at me in my 

eyes. Silence by Mr. S. Earlier yes, when I asked you question earlier, unless 

you were thinking deeply you looked straight into my eyes. Silence by the 

suspect. But when you say you didn’t do it, you don’t look into my eyes, 

why? Silence 18 seconds by the suspect.

I think you don’t need to think about but you understand. Another 10 
seconds of silence. After being arrested we went to the Watarase River bed. 

Wasn’t it the first time we were on the same bus? Yes, the suspect said. I 

was sitting just in front of you. Yes. Wasn’t it the first time to go the scene? 

Yes. When we did the onsite investigation, you explained the scene where 

you threw away the clothes of MM. At the beginning, the situation you said 

was different and earlier you said, I don’t remember. Then, after listening to 

the explanation of the place of the body where it was found, you started to 

say this is where you threw away the clothes. Nobody explained to you 

about the place you identified. The mass media never reported the details 

about the place but the place you identified is where the undergarment of 
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the MM was found. You remember the place. There was a slope and there 

were trees. Yes. I remember that there was a very sharp slope. I thought 

this was the place. You said, was it only a guess work? I knew nothing. But 

what you said was guess is the same as reality. Was it a guess work? I didn’t 
understand. Was it by guess work that you explained that this was the 

place? Well, I thought that it’s about that place.

The prosecutor said, why did you think so? Well, from the bridge there used 

to be a lot of trees but when we went there no trees withering. That’s why I 

could not find out the place. This is – prosecutor is repeating, asking why 

the suspect could give the accurate account of the scene. Repeated question 

again. Why you don’t look into my eyes? You always evade my eyes. The 

suspect started to be weeping. The prosecutor said yes, and then he begins 

to say, excuse me, in a tearful voice and sobbing sound was recorded. Is that 

right? He continued to say, forgive me. Forgive me, please. That’s all right. 

Forgive me, please. He was sobbing and said again, excuse me. There was 

some sniffing sound. The prosecutor began to have admonishing thing.

In such a manner he was driven once again into admitting once again. On 

the surface presenting a strong evidence such as DNA test result, and on 

the crime scene examination, the suspect said something which was exactly 

what was found through the investigation. The prosecutor logically was 

saying that, you did it. It sounded logical. But from the discourse analysis, 

there was some trap suspect fell into first in the very beginning of this 

discourse analysis. Well, a bit ago you said something strange and that’s 

why I came. The prosecutor said something strange, assumed that what 

suspect said the day before was not true. In the beginning of this 

interrogation, from the very beginning, the prosecutor assumed, framed 

that what suspect said before was not right or untrue. This is what I call 

the introduction of guilty frame. The prosecutor determined from the very 
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beginning that what suspect said the day before was untrue. It seems as if 

he was presenting the evidence and trying to get some explanation from the 

suspect. Still on the surface it seems that he is trying to follow something 

like a PEACE approach in England and just trying to get information from 

the suspect. But in reality from the very beginning the prosecutor made up 

his mind that Mr. S did it. There is no reaction or rebuttal from Mr. S.

Next, about DNA analysis. There is body fluid whose DNA really agrees 

with yours. The prosecutor was presenting a scientific result. It seems to be 

trying to logically discuss with the use of DNA test, but DNA test was 

really unknown back in those days among general citizens. The suspect was 

told that there was a very good agreement in the test result. There is no 

way for the suspect to speak back. What is the percentage, how samples did 

you get? Those are the kinds of questions the suspect could never employ? 

It seems that the prosecutor is showing a scientific result. Actually, he is 

almost saying to the suspect that there is disagreement. That really shows 

that you did it. Then the prosecutor said, I am not saying that you need to 

be dishonest but for the suspect to be behaving dishonest means that what 

he said a moment ago was untrue. Still the prosecutor seems to be 

admonishing him saying that, what you are saying doesn’t seem right. But 

from the communication point of view he is making up his mind what the 

suspect was saying is untrue. Also, the prosecutor said that you don’t look 

into my eyes.

If having no eye contact is wrong right now that means what the suspect 

said beforehand while looking into the prosecutor’s eyes were when the 

suspect was disclosing the truth. Therefore, although the prosecutor seemed 

to be doing some behavior analysis of the suspect, actually the prosecutor 

was unilaterally concluding that he was being dishonest and he actually did 

the crime. Then, the prosecutor said, why did you think so, why were you 
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able to say something which really agreed with the investigational findings? 

But he didn’t commit the crime. On the crime scene, what he was able to do 

is just to do a guess work because he answered the questions out of guess. 

Of course, he can explain why he provided such answers but the prosecutor 

continued to demand answers to his question why you explained that, why 

you explained that. By so doing the suspect was driven into a long silence. 

Then, at the end, the prosecutor said once again, you are being dishonest 

which seems to shake the emotions of the suspect. Then, once again, the 

behavior analysis, you are not looking into my eyes. The suspect can no 

longer maintain his calm and he began to say, excuse me, forgive me, forgive 

me please. But he never said that I did it. He only said forgive me, forgive 

me please. He never said I did it. But it was more or less taken as an 

admission.

Overall, what is the structure of communication? For Japanese native 

speakers perhaps you are able to understand that Mr. S is not good at 

communication. In other words, he had difficulty dealing with the level of 

meta-communication. He had some difficulty communicating about what is 

being discussed. For instance, the very first question the prosecutor 

mentioned, I heard you say something strange. If you are good at meta-

communication you could ask him, what do you mean by strange? Also, why 

did you say that? Could you explain that? If you are good at meta-

communication, perhaps you can speak back to him, well, that’s all I can 

say. If you are good at meta-communication, perhaps he can confront such a 

prosecutor on the level of meta-communication, but Mr. S is very poor in the 

level of meta-communication. The prosecutor began to ask questions which 

can be dealt with only on the level of meta-communication. As a result, Mr. 

S was driven into silence and was driven into a re-admission of the crime 

once again.
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Those are the traps. If I really doubt lay judges or even a professional judge 

are able to understand all of those traps if they view only video images. In 

the process of a trial, how can we take into consideration those subtle 

matters regarding communication between the two persons?

The other two slides are more or less additional slides which I would like to 

cover very quickly (slide 15). Japanese Supreme Prosecutor's Office came to 

ask Professor Naka ’s group to examine and analyze the process of 

interrogation and ask for our advice. This is what we have understood from 

this re-examination about the kind of communication in the process of 

interrogation. Some of the features are really Japanese. This is an analysis 

of the questions from the prosecutor. One type of question is rapport, to 

build a good relationship with the suspect. Some questions are directly 

related to the crime. Another kind of indirect questions which are more or 

less indirectly related to the crime such as how the suspect went to the 

crime scene, and the peripheral questions which are not related to the 

crime alone for instance the family environment or family structure, and 

general questions which have nothing to do with the crime or with the 

suspect. The last kind of questions is the meta-communication questions.

In what stage of interrogation, how many of those different kinds of 

questions are asked? This is a very interesting case. The interrogation style 

is not at all coercive even by PEACE standards. This is not a bad 

interrogation style at all, but there are very uniquely Japanese items. For 

instance, the interviewer began to ask questions, especially peripheral 

questions and then more indirect questions, and then toward the end more 

direct questions. I think this is peculiarly a Japanese way of asking 

questions. For instance, if your husband has an extramarital affair, the wife 

would say, well, I found a handkerchief in your pocket, I wonder what that 

was. In such a manner usually the interviewer begins to ask unrelated 
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questions and then direct questions to draw confessions, admissions from 

the suspect. That’s one very Japanese way of asking of questions.

Another is some cultural background to Japanese way of interrogation. 

Interviewer ’s manual or actual structure of  communication of 

interrogations are what we examine (slide 18). It seems that Japanese more 

or less demand the suspect to feel sorry about what they did, what they 

think they did. Rather than trying to get information first, first they want 

the suspect to say, I feel sorry. Then, Japanese interviewer begins to draw 

information. There is a possibility that Japanese interviewer cannot really 

believe that the confessions, the admissions are true unless they get the 

word “I am sorry” from the suspect. As a result, they are not really good at 

PEACE style interview. I think this is a very peculiar communication 

framework for the Japanese.

Now, audio-visual recording (slide 19). If we employ psychological analysis, 

perhaps we are able to find some subtleties in the interaction between the 

two people and also Japanese characteristic of interviewing such as starting 

from the peripheral questions, such a feature can also we further elucidated 

if the audio or video records are well analyzed. I think it’s important to 

develop new innovative interrogation techniques suitable to Japanese in 

Japan. Perhaps it’s not enough for us to just follow and adopt Western 

interviewing skills. Having said that, I wonder to what extent such sort of 

interaction level or analysis is feasible when audio-video materials are 

examined in trials.

If a video image is shown in the court without a psychological subtle 

analysis, the late charges may feel that the suspect actually did it as I show 

a case from Ashikaga case. Thank you.
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Hiroshi Nakajima
Thank you very much. That was the lecture from the psychological 

perspective from Mr. Takagi.
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取調べはどのように失敗するのか？
～録画・録音記録を用いた相互行為分析の可能性～

高木光太郎

青山学院大学社会情報学部

tkg@si.aoyama.ac.jp

国際シンポジウム「可視化と取調べ：新しい時代の取調べ技法」報告

事例１：足利事件における検察官取調べの録音記録

佐藤 (2011)をもとに作成
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佐藤 (2011)をもとに作成

事例２：ある検察官取調べにおけるコミュニケーションの展開構造の検討

菅家氏＝メタコミュニケーションの困難

→フレーム拒否の困難
→断定への抵抗の困難
→不適切な質問への批判の困難

取調官＝証拠と論理を用いた自白獲得型のアプローチ

→有罪フレームの導入
→科学鑑定の提示を偽装した断定
→説諭を偽装した断定
→行動分析を偽装した断定
→応答困難な理由質問

虚偽自白への再転落

確証 実証

反省 日本型の取調べ

情報 PEACEアプローチ

日本型取調べのコミュニケーション枠組み（仮説）

・八何の原則による枠付
・意図・動機・理由の重視
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取調べの録音・録画記録によって取調べは「見える」ようになるのか？

YES 微細な相互行為過程によってもたらされる失敗の発見
------------------------------------------------------------------------
日本型取調べのコミュニケーション構造・枠組み
日本型取調べを支える文化的枠組み

日本における取調べ技術の向上・新たな取調べ手法の開発へ

?? 実際の裁判の過程で微細な相互行為レベルの失敗に気づく
ことができるのか？

文献

佐藤博史 (2011). 足利事件の取調べテープが教える取調べの技術：取調べ
の

可視化の究極の課題 日本法学, 76(4), 2-136.

19 20
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Current situation and the issues related to the video and audio taking in 
Japan

Takao Fuchino (Ritusmeikan University)

Hiroshi Nakajima
Professor Fuchino is going to discuss from a different perspective.

Takao Fuchino
I am from Ritsumeikan University. My name is Fuchino. Good afternoon. I 

would like to talk about the current situation as well as the issues related 

to the video and audio taking from the legal perspective. The issues have 

been already discussed, legal inherent issues and the issues and challenges 

which have to be solved together with the psychologists. Those are the joint 

issues.

Let me now start. Probably in the modern democratic nations, there is no 

nation which can deny the right of the defendant and suspect of the right of 

silence. That has to be fully guaranteed internationally. United Nations’ 
International Covenant on Civil and Political Rights, Article 14-3 describes 

clearly the privilege against self-incrimination. In Japan, Japanese 

constitution stipulates no person shall be compelled to justify against 

himself in the Article 38-1. But in the actual criminal procedure right to 

silence is destined to be in the risky situation to be infringed. The suspects 

as they involve in the investigative procedure in criminal courts, they are 

required, demanded in many ways through the various threats and coercion 

to make a confession. Such pressures to the suspect to make a confession is 

not only done by the police or prosecution, there is the newspaper articles 

written by mass media or demand for a policy by victims. There are social 

pressures over the suspect as well. But the biggest of course pressure and 
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restraint is given by the police or the prosecutor over the suspect at the 

time of the interrogation. Especially while they are arrested and detained 

the interrogative would give a lot of threats and coercion.

In this aspect, interrogation while they are detained, they are sometimes 

threatened, yelled at, shot with the questions for many hours, in extreme 

cases inflicted with physical assaults. As a result, there is the infringement 

of the right to silence of the suspect. That’s known to us empirically. 

Because of that in order to prevent that from happening in reality it is not 

adequate to set the rule of guarantee of the right of silence. We have to take 

the measures so that we would be able to prevent that from happening. It is 

necessary to protect in reality the right of silence. There has to the 

guarantee precautious institutional measurement. In order to prevent the 

illegal and unfair interrogation, the most appropriate is the right to the 

presence of attorney. Together with this, audio and video recording is a 

must, is considered to be effective extremely. In order to guarantee 

effectively the right to silence, I believe this is the necessary, indispensable 

measure.

In many countries, audio and video recording spread is considered to be the 

inevitable path for the appropriate criminal procedure. In the contemporary 

world, I believe it is now the high time to introduce audio video recording 

because it has the universal value. That has to be also shared in Japan 

when we say it has the universal value, especially in Japan because of the 

structural issue of the criminal procedure of Japan much more than the 

other countries. There is the high need for Japan to introduce audio and 

video recording because in the actual criminal procedural practices, for the 

detained suspects there is the actual obligation to accept the interrogation 

(slide 4). During the interrogation, I do not have intention to make the 

statement or confess. Even if they execute the right to silence, still the 
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interrogation continues. Interrogators would continue to convince them to 

confess to the suspect. It is allowable. The precedents in Japan suggest that 

there is infringement of the right to silence through those interrogations. 

Because of that, interrogators are the ones who call it a day until they say 

this is the end of the interrogation. For many hours, there will be 

continuation of the interrogation asking them to confess. Of course, there 

are tricks and strategies to convince them to confess.

In reality, in the major cases even today more than 10 hours interrogation 

is not uncommon. As a result, there are a lot of retrial cases of the capital 

cases such as Menda, Zaidagawa, Matsuyama, and Shimada, Fukawa, and 

Hakamada where the suspect is forced to make the false confession and 

resulted in miscarriage of justice.

Furthermore, there is another feature vested in the Japanese interrogation. 

The interrogation for the suspect who is not detained and who is not 

arrested is possible just like the ones given to the detainees, not much 

difference in the level of the interrogation in Japan (slide 5). Of course 

arrested and detained ones, there is no obligation to accept. But as long as 

they do not control and restrain the right if the suspects accept the 

interrogation it is allowable for the interrogators to convince them to stay 

with them in the interrogation process. As a result (slide 6), in Takanawa 

Green condominium case, there was the voluntariness on the part of the 

suspect to come to the police. But they were retained and interrogated for 4 
days in a row. For 23 days, there was the voluntary interrogation. In 

Shibushi case, close to 1-month interrogation was carried out including the 

midnight interrogation. One after another there are incessant cases of such. 

This particular reason regardless of the state of the arrest until they are 

fully restrained the interrogation would continue in this interrogation for 

the suspect, especially in Japan.
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Because of this situation, audio video recording is needed because this can 

contribute to the prevention of illegal interrogation which would make the 

suspect lose the freedom to make the determination whether to confess or 

not. But in the legislative council in the special subcommittee, this audio 

video recording was debated. The final draft was put on the table which is 

far from the idea of introduction of audio video recording (slide 8). In the 

final draft, the entire audio video recording should be applied only for the 

lay judge cases except the ones done by public prosecutors. Saiban-in lay 

jury cases accounts for 2% to 3% of all the resident retention cases. Out of 

all the cases, it accounts for 0.1% to 0.2%. Even in the detained case, it 

accounts for 3% in maximum. The lay judge cases whether the entire video 

taking is allowed, that is not the case. In the Japanese criminal procedure 

before the arrest at home they would be interrogated, very similar to that of 

the detention case, very tenacious and persuasive process to get the 

confession.

Also, the typical case of the lay judge case is homicide. Because of the 

operation of the criminal procedure, in the case of homicide, it is not 

customary to arrest the suspect starting from the homicide charge. They 

would be charged and brought to the police under the abandonment of 

corpse. Therefore, for the entire audio video recording would not be the 

application. While they are detained and abandonment of corpse, of course 

homicide case would be interrogated. After 23 days, they are arrested under 

the homicide case where the audio video recording would be started.

Even for the lay jury case for the abandonment of corpse case followed by 

the homicide would not be the application. There is also the exception for 

the audio and video recording. This exception case is very ambiguous and 

arbitrary. For example, if there is no proof that you would be able to get the 

confession without the audio video recording, very ambiguous condition. If 
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the police admit that there is less opportunity for getting the confession in 

the audio video recording, so the police is the one who makes the decision. 

Instead of depending on the psychology experts, this partial introduction is 

not going to be effective unless we apply this in the entire process. For the 

parts which are not recorded, there is to deterrence effect for illegal and 

unfair interrogation. On the part of the interrogation there is no 

disincentive for them not to be excessive in the interrogation. If it is not 

recorded partially they try to put the pressure unfairly on the suspect and 

get the confession and then start the video recording. There would be the 

reproduction of the confession starting from that point on onwards. This is 

video recorded. There would be further promotion of unfair interrogation 

with the concealment of the facts. In order to have effective interrogation, it 

is necessary to promote the audio video recording in the entire process.

I identified many problems but this will not bring us closer to the solution 

of the problem. Suppose that the whole audio video recording of the suspect 

interview is to be implemented, especially it’s recommended for the lay 

judge cases, then what is going to – what will come next, what are the 

things that we have to deal with here? We need to have support from the 

psychology experts. We need to see collaboration between the law and 

psychology to find better solutions to the problems (slide 11).

Once we have DVD recording of suspect interviews in the following criminal 

procedures, it can be used in two cases. One is when there is an issue about 

voluntariness of the confession made in the interview. The voluntariness of 

the confession is assured only when the right to silence is secured for the 

suspect, and the suspect had the freedom to make a decision whether or not 

to give a statement. In that case, DVD can serve as the evidence.

Use of DVD in this way would have a big meaning when we consider the 
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current reality of the criminal procedure in Japan. I earlier said that the 

noncustodial suspect sometimes endured 4 days in a row in a session, or the 

custodial suspect had to stay in a session for 23 hours. Surprisingly, both of 

these cases were regarded to be legal by the court. In those cases, the court 

decided that there was no infringement of the right to silence. The court 

confirmed that the suspect had the freedom to make a decision as to 

whether or not to make the statement.

In the case of the custodial suspects, it’s not rare that more than 10 hours of 

session continuing for 20 days or more. Again, unless there is a clear 

demonstration of assault or threat, the voluntariness of the confession is 

not denied by the Japanese court. But if the DVD becomes available, we can 

look at scenes of the interview. It would be quite difficult to say that the 

confession is regarded to be voluntary if the situation in the session is quite 

different. Here we need support from psychology because psychology can 

tell us in what situation, at what stage people are driven into a corner and 

start to lose control of self-decision-making about whether or not to make 

the statement. That psychological finding would help us in deciding the 

admissibility of the confession. Instead of relying on the impression made 

on the part of the judges, I think the admissibility of the confession will be 

determined based on the facts. It’s possible that we ask the psychologist to 

conduct expert evaluation. The results of the evaluation by the psychologist 

can be used for the decision of the admissibility. We need to think about 

what are the legal systems or legal theory necessary to make it happen.

However, this use of DVD to decide admissibility of the confession may have 

a negative impact, although the DVD is presented to lay and professional 

judges in order to make a decision about the admissibility, although the 

DVD is to be viewed in order to understand the overall feeling or the 

environment of the interview. But the DVD images also show the scenes in 
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which the suspect made confessions or statements. It’s quite difficult for 

judges, lay and professional, not to think about the credibility of the 

statements made by the suspect.

There is a concern that certain conviction may start to form in judges. We 

need to learn from psychology. Is it only a concern or is it the real concern 

that can happen in reality? If it’s clear that the use of the DVD for the 

purpose of admissibility may have the risk of causing or deforming 

conviction about the credibility of the confession, then we need to think 

about whether it’s possible to separate these two different judgments, or if 

there are particular ways of showing DVD to make sure that the decision is 

focused only on the admissibility. Again, here we should be able to get 

support from psychology.

Now, the DVD recording of interview can be used as evidence in the 

criminal trials in another way that is the use of DVD in order to make a 

decision about the credibility of the statement made (slide 14). When the 

statements are made in the interview, the recorded confession or the denial 

will be demonstrated or shown to the judges, lay and professional, in order 

to make a decision about whether or not the accused did the crime or not. 

In this way, we do identify two legal issues. First of all, the way the 

statement is made by the suspect in the recorded DVD may have excessive 

impact on the part of the lay and professional judges. The impact may be 

much larger than the intrinsic probative value possessed by the statement.

There is a concern that the judges may overvalue or undervalue the 

probative values presented by the statement. If the impact gained from the 

images would lead to overvaluing or undervaluing of the probative values 

of the statement recorded and if it leads to the forming of convictions based 

on that, over-evaluation and under-evaluation, then in terms of law that 
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kind of evidence must be regarded as dangerous evidence that can lead to 

prejudice or bias which would jeopardize the fact finding. In that case, the 

legal relevance must be denied according to the theory of criminal 

procedure. That kind of evidence should not be accepted.

Without increase or decreasing from the probative values intrinsic to the 

statement made in the interview, to make that the correct judgment can be 

done by the lay and professional judges, we need to think about the 

appropriate angle to shoot the scene and the appropriate way to show the 

audio-visual recorded sessions. Here again, we need help from the 

psychology. Then, we can decide whether it’s appropriate to use audio-visual 

DVD in order to make a decision about the credibility of the statement by 

the suspect.

Again, here I find a more fundamental issue which is related to the basic 

structure of the criminal procedures in Japan (slide 15). In Japan, the 

principle is that the direct system based on the open court trial. This 

actually represents the basic philosophy of the criminal procedures in 

Japan. This principle says that the oral evidence and all evidence must be 

presented directly to lay and professional judges in the court where the fact 

finding is done by the judges. By presenting evidence directly to the judges, 

judges can make correct formation of conviction which leads to the correct 

fact finding. This principle or the Japanese system has been established 

concerning all evidence when the statement is given in front of the judges 

in the court, it’s quite acceptable. But if the statement is made outside of 

the court during the investigation in the interrogation room, vis-à-vis 

investigator, then this should not be appropriate as evidence used for the 

criminal trial. This is the issue of chosho saiban, the trial by dossier or 

chosho, official document.
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So far the issue about the trial based on dossier was due to the distortion of 

the written documents which does not reflect the information given by the 

statement correctly. But actually we have more essential issue. Even if the 

statement was recorded in a written document correctly – if the DVD shows 

that the statement made in the interview was presented as evidence 

without distorting the information, still the use of the statement, oral 

statement made outside of the court should not be qualified as evidence 

because the principle is that the statement orally must be made in front of 

the judges directly. In order to make sure that the due process is provided 

to the suspect, it’s quite important. This is something separate from the 

importance of truth finding.

When a suspect gives a statement even if the suspect had complete control 

as to the content and as to whether or not to make a statement, still during 

the investigation any statement even in the presence of counsel, no strategy 

about the defense has been made on the part of the suspect and his or her 

counsel because as suspects, they have not received any discovery of the 

evidence, the suspect and his or her counsel – no material to decide about 

the defense strategy. But the statement made in that stage is to be used as 

evidence in a criminal trial.

There is a danger that complete execution of the right to defense is quite 

difficult on the part of the suspect or the accused. In order to secure the 

right to defense on the part of the accused, the statement must be made by 

the accused or the suspect with a strict supervision by the counsel. That 

should take place not in the interrogation room but in front of the judges in 

the open court. This is the philosophy of the criminal procedures in Japan.

As to how should we present evidence, meaning the audio-visual recorded 

sessions to judges so that they can form correct conviction about the fact 
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finding. I am sure that we can learn about it from the psychology here (slide 

16). I assign a lot of importance about the collaboration between law and 

psychology. The unquestioned assumption in the Japanese criminal 

procedure law is that it’s best to have oral statement by the suspect in front 

of the judges. But there has been no questioning. This assumption has been 

taken for granted. It’s possible that there is no psychological foundation to 

say that this has been the best way. We need empirical data so that Japan 

can make decision as to whether we should maintain the current system of 

direct open trial system. Based on the input from psychology, maybe we are 

able to say whether or not the current direct open court system is quite 

important because this has the normative value to ensure the due process 

for the suspect. Perhaps this is what we start to see when we are going to 

have collaboration with psychology. That’s about the current issues and 

future perspective of the video recording of suspect interview in Japan. 

Thank you very much.

Hiroshi Nakajima
Thank you very much for your presentations from two perspectives, law 

and psychology. We listened to the presentations.
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Comments & Discussion

Hiroshi Nakajima
Now, I would like turn to Mr. Kosakai with Osaka Bar Association, lawyer 

for comments.

Hisashi Kosakai
Thank you very much. My name is Kosakai, a lawyer practicing in Osaka. 

Two speakers have given us very interesting presentations. I am not sure 

whether my comments are directly relevant to their presentations, but I 

have three points I would like to make. First is about the special 

subcommittee decision, about debate and discussion concerning their 

decisions. Secondly, as Professor Fuchino mentioned we have long, long way 

to go for the full and complete audiovisual recording and what is the 

process we can take toward that complete audiovisual recording. Thirdly, 

after the complete audiovisual recording is achieved, what are the 

perspectives we should have toward the future? But I really have not 

reached question number 3 in my mind yet. So, my comments are rather 

incomplete.

Now, in the 30th meeting of the special subcommittee of the Judicial Reform 

Council, they decided to suggest the introduction of audiovisual taping. 

That’s on the way toward implementation. Professor Fuchino in his talk 

mentioned that this audiovisual partial recording is not at all satisfactory. 

Of course, I am not taking side with the government and authorities as I 

think his criticism is really sharp and needs to be taken. Only 2% to 3% of 

the trial cases are represented by lay judge cases. That is the scope of 

audiovisual recording as suggested. But on June the 16th, Supreme Court 

issued a notification for lay judge cases or special cases investigated by the 

prosecution agency. Besides this, all cases, especially those custodial 
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suspects which might go into the official trial and also when the audiovisual 

recording is warranted, those cases shall be added later on as an additional 

scope of audiovisual recording. As a third step, the witnesses interviews 

may also be audiovisual recorded. That notification was issued by Supreme 

Court on June the 16th toward October the 1st.

There are some issues I would like to raise. Even for 2% to 3% of all the 

cases, all the interrogation including the police interrogation are going to be 

audiovisual recorded. I think this has very important implications. Even for 

cases which are outside the scope of audiovisual taking and this is 

something mentioned at the special committee, even for cases outside the 

scope, the burden of proof is going to be quite severe and heavy. I am not 

sure whether the person used the term ‘preponderance of evidence’ but 

anyhow the proof of burden is going to be very heavy, even for cases which 

are right now outside the planned scope of audiovisual recording. 

Investigators, members of the special committee, those cases outside the 

scope for the future need to be considered with the same objective of what 

we have done so far. The credibility of evidence needs to be really assured. 

Only when that is assured, the statements of images can be admitted in the 

court. The Supreme Court said yes to these questions.

All of such audio video recording issues had some practical questions to be 

dealt with. As mentioned, there are some exceptions to the required 

audiovisual recording. There can be many ways to interpret what is 

understood as exceptions. But I think the lawyers can do a very good job in 

trying to limit exceptions to audiovisual recording. That means we as 

defense lawyers need to do a good job and we need to expect the court to do 

their part.

Yesterday, chief prosecutor of the attorney general of the prosecution agency 
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of Japan had a press conference. He stated that the audiovisual recording 

will be implemented for different levels or degrees of level. But as he so 

clearly stated in public I think we are in the direction of expansion of 

audiovisual recording of cases. As Professor Fuchino mentioned, there are 

some issues specific to Japan. There are some legal issues as he explained 

but by one century or on the level of one century or 20th century there are 

some cultural issues, for instance, making the suspect to feel sorry during 

the interrogation.

Profession Dixon raised a very important question, and there are some 

specific cultural features which I think are very typical for non-Japanese to 

really understand. But under such difficult circumstances, I wonder how 

such a cultural thinking is going to change in the future. In Japan, I think 

the interrogation techniques so far have been more severe and difficult 

than the Reid techniques. But as Professor Naka mentioned earlier we hope 

that with the use and introduction of audio video recording, the changes are 

gradually going for the better. We have been demanding the complete 

recording, and there has been a strong opposition from the prosecution, but 

on the other hand, there have been some changes and revisions to the 

interrogation manual in police and the prosecution which has invited 

academicians for advice. In the reality of interrogation, there are changes.

How in practice interrogation and the use of audiovisual taking is going to 

go forward is what we would like to really closely pay attention to. How the 

complete audiovisual recording is going to be realized? For some years to 

come, I am sure that we are going to continue to be confronted with 

challenges. There has been a significant recording but it’s still a partial 

audiovisual recording. But even with that level some psychological analysis 

is possible as reviewed by Professor Takagi.
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Our practice as a lawyer is going to enter into a new era. In order for 

investigator to do a good job in collecting evidence what sort of changes are 

necessary and what can be done to properly evaluate the outcomes, the 

findings of the investigation? I think that this is where we need to do our 

good understanding of evaluation. The perspective bias depending upon the 

view angle of the camera, as we are going to see more audiovisual images, 

those are some of the very practical questions we the lawyers also need to 

work with.

The remaining question is concerned with what Professor Fuchino 

mentioned. The statements made out of a court even if they are collected in 

a proper manner, such statements made out of the court are still admitted 

in court if they are not hearsay. How to deal with the statements made 

outside the court in the trial process is I think another question. If 

information is gathered properly and if they can be evaluated, those are two 

important preconditions, then the open trial centered principle may not be 

the future we are moving ahead. That may change in the future. Thank you.

Hiroshi Nakajima
Thank you very much. Without further ado, let’s move into the question and 

answers. When you ask a question, please identify yourself with your name 

and affiliation and please identify to whom you are addressing the question. 

Anybody who would like to take the floor? Yes, please.

Questioner 1
I’m A from Osaka Bar Association. I have a question to Mr. Kotaro Takagi. 

Towards the later part of your presentation you have to think about how we 

are going to deal with the uniquely Japanese type of the interrogation. I 

have a concern about that. If we choose the different path, we might end up 

with a terrible, worse method of carrying out the interrogation placing 
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ourselves in the Galapagos, isolated type of doing things. What is your 

image of the uniquely Japanese interrogation process?

Kotaro Takagi
Japanese interrogation process, the reason why I talked about this is, as we 

discuss how we are going to deal audio and video recording is the 

introduction of the scientific ways of interrogation. The templates can be 

seen in many places. Information gathering type of the PEACE approach, 

that is one thing or one model we are able to learn from. Public prosecutor’s 

office and the police officials are now gathering those data. As for PEACE, 

from the cultural psychological perspective, for example, in the beginning 

there is the confrontation. You are guilty, that’s what I think. You have to 

explain yourself. Just like the sports, it’s not the – there is the rule and 

there is communication. Probably, it is similar to sports if I may use.

Questioner 1
If we are going to proceed public prosecutors, suspects, or the police, if they 

find themselves all of a sudden in the adversary of confrontational 

communication, that is something I have to question.

Kotaro Takagi
No. Whether we are going to go forward to PEACE approach which is 

desirable if we are going to go forward, in the cultural setting of the 

Western countries that was designed and nurtured so. If we are going to 

introduce that in a Japanese setup, probably it’s better to study the 

communication culture and interrogative communication. That will have to 

be fully analyzed where we are able to introduce the Western type of the 

methodologies. We are regarded as a country to import many things but we 

cannot transport things as they are without any modification. From the 

traditional interrogation methods, I believe as the basic fundamental data, 
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it is necessary to analyze how we have been doing in the unique 

interrogation. That is what I meant.

Hiroshi Nakajima
Thank you very much. Next person please.

Questioner 2
May I remain seated? I am G, a member of Osaka Bar Association. I am a 

lawyer. Related question, cultural framework which supports the Japanese 

interrogation style. You said there is a tendency to ask for the remorse on 

the part of the suspect. Cultural framework of Japan, when we think about 

the new interrogation style in Japan how are you going to use the cultural 

framework? I understand that this would affect the order of questions. But 

the cultural framework of Japan, the tendency to ask for the remorse or the 

self-reflection on the part of the suspect, how will it affect that particular 

tendency?

Kotaro Takagi
I didn’t have time to talk everything toward the end of my presentation. 

Japanese style, Japanese culture which focuses on getting the self-reflection 

on the part of the suspect, I am not saying that we have to continue to focus 

on it. The cultural level, the general public in Japan, especially when you 

see the TV programs, people want to see the feeling of apology on the part 

of the offender. This consciousness is very strong among Japanese people. 

We need to discuss how well we can improve the interrogation based on the 

cultural background. I think that it is not good to start the interview asking 

for apology on the part of the suspect.

If we simply say to the interviewer that you need to change your mindset, it 

doesn’t work. We need a strategic endeavor to change this attitude. Because 
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this is culturally formed attitude, you need to change education, you need to 

change the way the training is done. We need more advanced interrogation 

system.

When the audiovisual recording was introduced in the UK, they faced 

opposition. But if the practitioner can see the real benefits by the 

introduction of the new system, then the culture also will be likely to 

change. Although the culture asks for the apology or self-reflection on the 

part the suspect is so deep is Japanese culture but we need first of all 

intervention by psychology because this can at least shield the depth of this 

Japanese way of thinking in the Japanese culture.

Hiroshi Nakajima
Yes, somebody right there.

Questioner 3
I am K with Kagoshima Bar Association. I have a question to Professor 

Takagi. There should be the joint collaboration between psychologists and 

legal professionals as you rightly pointed out. In the world of psychology, 

there must be various different opinions. For example, in the world of court 

judgment, when you try to do the psychological testing, they try to collection 

the information which works advantageous on one particular side. I wonder 

whether you could give us any advice including the psychiatric testing. I 

don’t know whether I should be asking this, but Mr. Kosakai, discussant, 

talked about the attorneys practices. What are the practices which you 

intend to put into practice in realizing audio video recording, could you 

please let us know?

Hiroshi Nakajima
Professor Takagi, please?
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Kotaro Takagi
As for the psychological and psychiatric perspectives, whenever there is a 

different opinion, you need to share the first foundation of the discipline. 

Sometimes we fight because there are different schools with different 

opinions. We need to avoid such situation from happening. For example, I 

and Professor Naka go to the courts and fight about the truthfulness of the 

statement by a child and the analysis has to be discussed between the two 

professionals on the defense and the plaintiff side. This is a sound way of 

confrontation and trying to come to a better situation. There should be the 

collaboration between the psychologists as well as the legal professions. In 

the research and also in the academic discipline, I think it is necessary to 

have the joint collaboration.

Hisashi Kosakai 
On 16th of June in the Supreme Court, the Public Prosecutors Office, there 

was the announcement. Of course, this would be institutionalized as a bill. 

Next year, the first thing we need to do is on the first of October and 

afterwards that would be implemented. As for the implementation notice, 

that’s what we have already tried, but some additional items were given. 

We had to cover all the cases. Of course if the suspect, that he has to be 

detained but it is to cover every case. In that notification how and when and 

what has to be implemented is stated in that draft. Of course, they are 

willing to do that but some people said that has to be introduced based on 

the discretion, then attorneys and counsels and suspects.

Questioner 3
How are we going to appeal the need of the audio and video recording, that 

has to be fought? If we are beaten, probably there would be the double 

standard between what we do in practice and what was decided in the 

institution.
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Kotaro Takagi
I believe the defense counsels are able to put that audio and video recording 

into practice.

Questioner 3
Then if it is realized, what would you do? As Mr. Goto said after 

visualization and audio video recording, how are we going to guarantee the 

right to remain silent?

Kotaro Takagi
While we guarantee such right of the suspect, audio video recording has to 

be further promoted but further efforts are needed. We need to have these 

sophisticated skills on the point of defense counsel to act upon.

Hiroshi Nakajima
Thank you. One more person or two more persons. Starting with the lady at 

the back.

Questioner 4
Thank you for this opportunity. Thank you for the presentation. I am a 

student at the Ritsumeikan University Graduate School. My question is 

addressed to the two speakers and the commentator. When the audio visual 

recording of the interview is to be introduced, I realized that the Japanese 

understanding of the judicial system must be considered. Suppose there is 

a person taken to the police station, the suspect – usually people will think 

as follows. Justice is quite important for the early identification of the 

culprit. Rather than paying due attention to the human right of the suspect, 

it’s more important for justice to give priority to the fact finding to make 

sure who is the offender. I know that this social common understanding is 

quite immature and we need to make sure that the people in general should 
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have more mature understanding of justice. Otherwise, simply changing 

the system in the criminal justice would not help to solve the problem. This 

is a question to all of the three speakers.

Hiroshi Nakajima
Professor Fuchino, are you ready?

Takao Fuchino
Yes, I think you are quite right in pointing this out. In Japan, the way the 

mass media covers crimes is quite problematic. But in order to change the 

way the mass media covers those cases, it’s quite important for us to point 

out problems. Typically, mass media at the time of the arrest of a person, 

the suspect will be accused strictly – this is what the investigators say to 

the mass media. The correspondents simply repeat the message to the 

general public. This is one way to educate the general public concerning 

criminal justice, although I believe that this is not the appropriate 

education. It’s quite important to tell to the mass media that this is not the 

appropriate way to cover criminal cases. Perhaps this is the first step.

Kotaro Takagi
I agree with Professor Fuchino. We do have many criminal justice problems, 

abundant, and I have to say the role of the mass media is very big. What is 

the contribution of the psychology? The role of the psychology is to clearly 

show that this is not a simple issue. Concerning the information gathering 

and demanding the apology we tend to believe that the truth is obtained 

only when the information is obtained, when the suspect is apologizing for 

what he has done. This is one of the hypotheses that we need to test in the 

field of psychology. We cannot simply say that it’s not good to try to get 

apology or remorse on the part of the suspect. We need to look at what’s 

behind it. There is a kind of network of Japanese understanding or feeling 
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toward justice. We need to elaborate the characteristics of the network of 

the minds of the Japanese people. Psychologists can make a contribution if 

we can elucidate the nature of that network.

Hisashi Kosakai
I don’t want to be misleading that the audiovisual recording is neutral in 

terms of the value. It’s true that we have been saying that the video 

recording is necessary to make things clear. I don’t know how the special 

committee would respond, but by having the institutionalized system of 

audiovisual recording, we are now saying that the protection of human 

rights is more toward the center of this reform.

Hiroshi Nakajima
I understand that there are more questions, but it’s time for us to close this 

session and move on to the general discussion including the issues being 

discussed. We hope to further deepen our evaluation. We would like express 

thanks to the commentator and also to the two speakers.
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Makoto Ibusuki
Without a break, let’s move on to the Session 4, general discussion. 

Professor Naka Makiko, Hokkaido university and Professor Hamada Sumio, 

Ritsumeikan university are the appointed speakers in this session.

We have been here since early in the morning in this session of electronic 

recording. This is the last stage for us. I hope you will stay with us till the 

end of this session. Designated speaker is Professor Sumio Hamada. 

Professor Hamada is known to you. He is indeed the authority as the first 

generation of interrogative statement procedure. Professor Hamada, you 

have the floor to talk to us based on the lectures today.

Sumio Hamada
Thank you very much. I am Hamada. With a very limited time given to me, 

allow me to make a few comments. Just like Professor Naka, I am involved 

in the children’s psychology. While I am also involved in the criminal 

procedure matters, why is it that I get to be involved? It’s been 35 years 

since I got involved. I was groping in the bush in the beginning but I moved 

into the fact-finding process and found the role to be played by the 

psychologist. That’s what I have been doing in the past. No audio video 

recording is done so far. No place for the psychology in the past. As 

somebody said, in the areas where the psychology functions, numerical and 

the quantitative perspective, but I think I went into the quagmire of 

researching each case one by one in order for me to understand the 

situation. But I was able to see some of the issues and challenges in a way. I 

am very much excited and having a lot interesting experiences.

As I listened to the talk today as Professor Dixon frankly stated, why is it 

Japanese interrogation asking for the remorse or rehabilitation, what’s 

going on in the Japanese interrogation – that was the point of the question 
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I concur with you. In 1980s, American researchers came to Japan to do the 

field study. Several of them pointed that Japanese interrogation has the 

inquisiton style of remorse. I believe this is to ask for the apology from the 

suspects, they said. This investigation is supposed to be fact-finding, 

however in that stage they even ask for the remorse which is uniquely 

Japanese as Mr. Takagi said, or this is a cultural uniqueness of Japanese 

interrogation. Be it whether it is cultural feature or characteristic, asking 

for apology or asking them to take responsibility, fact-finding has to come 

first. Yes, that’s logical but investigators think they are culpable and they 

are guilty and they ask for apology and for remorse. Why is that?

In the case of the false charges, they started out demanding the apology. In 

the case of Ashikaga case, he was brought on the voluntary basis and 

brought to the interrogation room. At that time, the police went to the home 

of Mr. S and showed the picture of the victim saying you have to apologize 

to her. Without knowing him as the accused, they demanded the suspect to 

give the apology to the victim. Asking for the apology equals to the 

conviction. Only after fact-finding is done that can be possible but they 

started out that the suspect is the convicted. Without proof, there is the 

conviction. But in psychology, the conviction has to be the strong belief that 

there is the culprit.

Suppose Mr. A killed Mr. B and somebody saw that scene and I am confident 

Mr. A is the criminal but you wouldn’t say I am confident. I know he is the 

accused. There is the difference in understanding conviction. Without proof, 

you try to have the conviction and try to demand apology. I think this is 

culturally unique to Japan. But it looks like there are some commonalities 

as human beings. You think you have seen this crime scene and a strong 

belief starts to be moved. If there is a serious case, you try to ask for the 

apology and remorse. In the major fictitious charge case, that kind of thing 
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was the starting point, unnecessarily excessive demand for apology. But the 

police investigators do not have any malintention. They were too 

enthusiastic and we need to rehabilitate this suspect and ask for the 

remorse, that’s what they have in their minds. This is the poster they 

always keep in their minds as investigators.

In that sense, in comparison with 30 years ago, in the past, I was called as 

the enemy of the police but nowadays I am invited as a lecturer 10 times a 

year by the National Police Agency. I am very much appreciative. I will tell 

in front of the police. Like Professor Naka who teaches the interrogation 

technique, conviction without proof is something I don’t want to do. That’s 

what I always tell them. You try to think he is not guilty and that is going 

to be the starting point. Otherwise, you cannot prevent the wrongdoing in 

front of the veteran police investigators. In the Ashikaga case, you got the 

conviction. Later if he is approved to be acquittal, you will have trouble, 

nightmare. In order to prevent from that happening, if you have some 

questions, please start that he is not guilty. That is the starting point. 

Fictitious conviction, people in the world tend to think that the police use 

the terrible methods. But there were some cases that fictitious proofs were 

created. But many of the policemen had a strong belief that they found the 

real criminal.

Through the audio and video recording in the recording room, we are able 

to prevent the act of the illegal interrogation. That’s for one thing. Also, at 

the back, we are able to move into the minds of the investigators. That has 

to be done by the psychologists as to how we are going to tell what they 

have. For example, demanding the apology, that’s the mindset of the 

Japanese police. In the investigation room, if you see what’s happening 

there, if you feel the same way as the police officer even if they are not 

resorting to the wrong confession taking, you do have the sympathy to that 
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policeman. Therefore, as for the demand for the apology or asking for the 

accountability, that has to be separated out from the sentencing.

When lay jury system was introduced, fact-finding process and judgment on 

sentencing had to be procedurally separated out. There was such discussion. 

But this was not treated as the major issue but they were put together in 

the same court undertakings. In the written statement you always come 

across a statement by the suspect saying, I am sorry. If you try to note the 

witness’ testimony, the victims said I want him to get the worst sentence. 

That has to be recognized and improved. Fact-finding has to come first. 

Only after that, we would be able to demand the suspect to take the 

responsibility. Although there may be cultural uniqueness, but fact has to 

be followed. Otherwise, even if we introduce the audio video recording, I 

don’t know whether we would be able to reduce the number of false charge. 

That might increase the troubles.

There are a lot about challenges. In the past, there were many cases where 

the audio tapes were used as the proof or evidence in the court. I listened to 

the tapes of the Niho case. That was a case from 1954. In that case, as long 

as 30 hours, there was the audio recording. I committed this, until he 

confessed. There was an assertion that there was torture. Torture is not 

recorded in audio tape. Give up and after they confess the tapes started for 

30 hours and for several days. It was put on the table of the court as a 

voluntary proof. That was put on the table from the public prosecutor’s side. 

The court said that is voluntary. But if I checked the audio tape, it was 

totally the fictitious confession. The suspect had trouble in understanding 

what was asked because he did not know anything about that crime. But 

the judge recognized there was the voluntariness, but taking more than 17 
years, he was acquitted. Even the professional judges were not able to 

recognize that there was coercion but probably it will be much more 
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difficult for the lay judge to do that.Those fictitious confessions, for many 

judges it is very difficult for them understand. 

In the Ashikaga case as Mr. Takagi reported, there were questions by public 

prosecutors in audiotape. In that question, when there was denial on the 

case on the following day, in the crime scene I just wondered how you 

committed and how you described the dress of a girl. There was the 

demonstration and there was the police and public prosecutor. There was no 

leading question but the suspect said, “Yes, I discarded her dress in this 

place.” The public prosecutor got the strong belief that he had committed. 

How come there was the denial in the audio tape? This public prosecutor 

had a very strong conviction that Mr. S was accused in the crime but he was 

not the convict. But in the interrogation when they were put in impasse, 

they act as if they were the criminal, although they know they didn’t do 

anything wrong. But the police or the public prosecutors know all the facts 

but Mr. S was the only one who didn’t know what was happening. But Mr. S 

found them psychologically that he has to admit what was asked. Even if he 

tries to guess and answer the fictitious questions and those questions are 

only given to him by the public prosecutors and police, he started to say, oh 

no and started to respond yes, yes to all those questions.

Now, as the audio video recording is going to be introduced, as for the level 

of the voluntariness, it is possible to check whether there was any illegal 

act, but if the policeman has the belief that he is the criminal as to how 

they are going to treat the suspect, what is the area that there is the risk 

and danger turning a point, it is very difficult to find that out. Probably 

there is always the same problem as we came across with the written 

statement period. I hope that the methodology would be changed as 

Professor Naka has been stating. First, fact-finding has to come instead of 

demanding for remorse and self-reflection. But we really have to think that 
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whether such deception can be detected when we see the images.We 

discussed tape recording and there was the decision recently on the retrial 

of Hakamada case. About 3 years ago, I learned the presence of audio tape 

and it was disclosed, but the suspect gave up and gave in and was forced to 

make confession so many times. One week or 10 days later his confession 

was audio taped. He had no way but to act like a true criminal. All the 

questions are open questions and no tact questions, what and what 

happened next, as Professor Naka mentioned. Without any break, the 

suspect was able to answer. If you listen to that rehearsed confession, then 

all of us will believe that he was the offender.

Intuitively, the investigators know that there should not be any leading 

question. Even the audio tape taken in 1966, the interviewer gave open-

ended questions, what then and what next. But when we introduced the 

audio visual taking, what kind of role lawyers can take? This is something 

we really have to certainly think about for the benefit of all of us, including 

suspects.

The Sayama case, the audio tape was recently disclosed. The audio tape was 

recorded after the admission by the suspect. The suspect first was sobbing 

after he made the admission, but in this case, first he admitted as a witness. 

Three days later he admitted the crime as one of the offenders and thirdly 

he once admitted. All of the three confessions are tape recorded.

In essence, this is a very important material which would allow us to 

understand why such erroneous process took place that led to false 

confessions. At least if a complete process can be audio recorded or 

audiovisual recorded, I think there are ways we can take for further 

improvement. Thank you very much.
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Makoto Ibusuki
Thank you very much. Now Professor Naka, could you give us your 

comments about impression of the discussion and further observations?

Makiko Naka
Thank you very much. Many speakers shared with us very interesting 

outcomes of their studies and research. As Professor Takagi mentioned 

audio visual recording is now taking place in Japan and some trial cases 

have been introduced. Interesting materials audio-video are now 

accumulating in other countries. Professor Delahunty, Professor Dixon, 

Professor Jo, Professor Park, and Professor Takagi and I myself have 

interesting materials. Gradually, we are able to accumulate those important 

materials for further improvement and research.

Then, what is appropriate way of interview? That’s one question. The 

second question is how can we best use the materials we were able to 

gather so far? First question, what is the right way of interviewing? As has 

been mentioned, first starting with apology which is not at all neutral is not 

a right way for interviewing. Confession first comes from a follower making 

confessions in church to ask for forgiveness from God. Making confessions, 

if that’s spontaneous and voluntary that’s good. But when you are driven 

into confession making, then there are things which really have to be 

corrected and redressed. Confession made so far might have a confession 

making in church where the suspect was forced to make apology and 

remorse. But psychological research or intelligence tests if the person 

taking the exam or test does not know how to put the blocks together and 

then clinical psychologist may prompt a right answer. But if such a prompt 

is given from the examiner, the truth cannot be found. If we want to draw 

truth from the suspect, then from the very objective way we need to try to 

draw a statement from the suspect.
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In any interview, leading question or suggested questions are usually given 

from the interviewer when the interviewee said something. If you say just, 

is that right, tell me the truth, come on, it may be so according to your 

memory. If those words are uttered by the interviewer, then the interviewee 

will be forced to say something else even if they are all false. So, a full and 

complete audiovisual taking is a must but how can we get good and 

meaningful and also the correct information from the interviewee, that’s 

not easy. Just to tell me or speak to me is not enough. What are the 

motivations we can give to the interviewee to be honest with the 

interviewer?

Professor Delahunty and Professor Jo made a very important point that is 

the rapport building. If you build it in a poor manner, the interviewee will 

just try to please the interviewer, try to be friend and try to just be 

compliant with the interviewer. That is not right. What type of rapport 

makes the environment where the interviewee is able to speak honestly 

without being compliant? Rapport making perhaps requires to a certain 

degree the interviewer to speak something about him or herself but to what 

extent that is allowed is one of the questions we need to look into. In 

Western countries, especially in the UK, 48 or 72 hours at most and perhaps 

the same goes to Australia, such a time limitation on detention. Whereas in 

Japan the detention can be so long, 10 days or up to 1 month and 

circumstance rapport making is a part of the process we need to be very 

careful in trying to understand what is the right way to build rapport.

Third question, to ask open questions perhaps you are now good at it. We 

are now good at making rapport and we began to draw information from 

the interviewee gradually but sometimes you have difficulties. Professor 

Inaba referred to a very interesting case in the morning. Some persons are 

able to speak in a concrete and specific manner but on one level higher 
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where they have to think in abstract terms they cannot speak meaningfully 

with the interviewer, or only in a certain frame the interviewee is able to 

speak. How can we deal with such difficulties in communication on the part 

of the interviewee? Dr. Hamada discussed the problem of demanding 

remorse, demanding apology. When this problem is added to the difficulty of 

communication, we might just end up in drawing information which is 

favorable from the viewpoints of interrogation. Not just motivation to speak 

but at the same time how can we allow the interviewee to tell us their 

accounts in a precise and accurate manner honestly is a very important 

question. 

One way is not to ask them the reasons why, rather what you did then and 

what happened, just giving a concrete account of what they did is something 

even a small child can do when they are trained to learn how to account – 

to tell us what happened. Often case they are good at telling us specifically 

what happened first and what happened next, such a concrete sequence of 

events and to ask them to tell us a concrete sequence of events may be one 

of the ways to get the accurate information from such interviewee. The 

right interviewing is very important and we have to learn a way to train 

right interview techniques.

Another question is about the use. Now audiovisual recording is going to 

begin. We would like to further expand this process to complete a perfect 

audiovisual recording. But what about the right of silence and what to do 

about access to defense attorney, and how should we evaluate the evidence 

that’s gained from audiovisual recording? Rather than using this in 

evidence in court some may say that we should place more emphasis upon 

the oral statements to be made in court. Professor Jo or Professor Park or 

Professor Fuchino mentioned the importance so far placed upon the oral 

arguments in court over statements made earlier. How can we make best 
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use of a high quality statement or visual images?

I would like to ask one question here. Rapport making, as someone 

mentioned and as I mentioned earlier, Professor Takagi mentioned the case 

where the suspect said, forgive me, excuse me. In essence, this seems to 

mean that there was a rapport, although which was rather inappropriate 

between the suspect and the interrogator. Perhaps that is why the suspect 

began to say forgive me, forgive me please to the interviewer. What is the 

right rapport making? A relaxed atmosphere, 24-hour, 48-hour detention 

and rapport making when the detention is so long as 10 days or 1 month. Is 

there any difference in the appropriate way of building the right rapport? 

That’s one question. About the right of silence, and this is something I 

asked Professor Dixon a minute ago. In the UK when someone stays silence 

that is taken against the suspect. But that is not the case in Japan and 

which I think is good in a sense. However, we want the suspect to speak in 

order to prove not guilty. In the judicial process, I asked Professor Dixon 

how this remaining silence is taken as something against the suspect is 

being dealt with. This is a question I would like to throw to Professor Dixon 

and also to Professor Delahunty or others. Some people say when they are 

on record, the suspect may stay silent, especially when the defense counsel 

is there. But basically it seems okay that the suspect stays silent.

Confession is after all a confession. They shouldn’t be driven into a 

confession forcefully. If they do not speak, we have to just do the right job 

for information gathering beforehand. If the interview is done in the right 

manner and if the atmosphere is comfortable and if the suspect is given 

enough information about the rules and the rights they have - it just 

happens to me Professor Takagi mentioned in PEACE model there is an 

indication that the suspect may have done something wrong and then 

rapport making begins. But in PEACE model the interviewer never says 
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that you perhaps have committed the crime. It’s not confrontational and in 

many occasions there is no confrontation at all between the suspect and the 

interviewer, so not really force suspect into speaking. But still if the suspect 

says still silent what is the reason for the suspect to stay silent. He might 

rather begin to speak in court. He might be afraid that the sessions may 

not be properly audio video recorded or he might want to just protect the 

interest of someone else and he might begin to tell in court. What are the 

reasons for not to speak, to stay silent if the reasons are well documented? I 

think that can make part of the high court evidence.　Memory fades away 

dramatically over time. Before the suspect begins to forget, perhaps it is 

beneficial for the suspect to speak and tell that he was someone else on 

such occasion. Professor Park, Professor Fuchino, or Professor Dixon, this is 

another sort of question I would like to have some response from other 

experts.

Makoto Ibusuki
May I try to summarize the questions? There are three types. One is about 

the rapport formation, how do you see the rapport formed in the case of 

Ashikaga? I would like to get a comment from an expert in the audience. 

The second question is the value of right to silence. Professor Fuchino, 

please give us your comment. Concerning the issues in Korea and Australia, 

the right to silence is taken as something against the suspect. How do you 

evaluate the right to silence? I would like to ask Professor Dixon and 

Professor Park to respond. May I ask Mr. Sato to talk about Mr. S, why he 

said please forgive me in that interview? 

Hiroshi Sato
I am Hiroshi Sato from Tokyo. I am a lawyer. I was the counsel for Mr. S for 

Ashikaga case. Concerning the audio tapes for the interview, I think it 

carried a big importance. Discovery of the tape was made after Mr. S was 
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released, after the acquittal. We knew that listening to the audio would not 

change the consequence, but the question is whether the audio tape would 

reveal that Mr. S was not guilty. But I thought that almost everybody would 

regard Mr. S to be guilty even if you listened to the tape. In the first 

instance, the counsel believed that Mr. S is the criminal. It’s not so simple 

that the video recording would make sure whether the person is guilty or 

not. The rapport was a big issue for Mr. S. Rapport in French has a positive 

connotation, but in Japan, the prosecutors are saying that it’s quite 

important to have the positive relationship between the suspect and the 

interviewer. That’s why they start the interview by asking information 

about the family of the suspect or reveal the personal information of the 

prosecutor saying that I was a poor boy as well, for example. That’s why 

before the session that you heard today, there was a very delicate position, 

the question given.

Mr. S did like being questioned by the prosecutor because the prosecutor 

gave so many wonderful questions. The prosecutor believed that Mr. S was 

the culprit for the two other cases. In only 35 minutes, he made a confession 

that he did kill two other people. Toward the end of the day, he said, 

“Prosecutor, can I ask a question?” “Yes, go ahead.” “Well, you are a strict 

person but I realized that you are a very kind person.” The prosecutor 

sounded very happy. If this was disclosed to the lay judge, lay judges would 

regard Mr. S to be guilty. Prosecutors in Japan even with the full recording 

visually of the sessions would overcome any difficulties by acquiring new 

technique. The counsel could not detect that the confession was false thanks 

to the DNA retesting. Only with the DNA retesting, we became sure that 

the confession was made as a forced confession. But I am not sure whether 

even the counsel can detect the falseness of the confession. In other 

countries, there is a clear guideline as a correct way to conduct interviews 

and the wrong way to do it. We need to learn it. I have to say that we have 
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more problems today with the start of the audiovisual recording. The 

miscarriage of the justice even may increase with the start of the 

audiovisual recording if we are not right about dealing with this issue. I 

hope I was not misleading. 

MAKIKO NAKA
Rapport must be formed carefully to – you need to make an environment 

for the suspect to feel easier to speak, although it’s not good to make the 

suspects feel that they have to accommodate themselves to the 

interviewers.

Hiroshi Sato
One day before the session for 2 hours Mr. S explained and continued to 

deny the crime for 2 hours. The prosecutor succeeded in making a wonderful 

rapport. Mr. S started to say, “Can I say the truth?” The prosecutor said, “If 
you have not done it, it’s okay.” Then, there are 2 hours of tape reporting, 

Mr. S denying committing the crime. I think this was an appropriate way of 

receiving information. But the next day, as you heard during the 

presentation, Mr. S admitted the crime. When I go to the police academy, I 

talked about the session by the prosecutor one day before the session in the 

presentation saying that this is a good example of good interview. We can 

learn both good and bad lessons from the Ashikaga case.

Makoto Ibusuki
Thank you. Professor Hamada?

Sumio Hamada
I believe that the rapport is quite important. The judicial interview has only 

limited time available. The rapport, the quality in the criminal justice in 

Japan has dubious quality because 20 days in a row is acceptable. Human 
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relationship, the trustworthy relationship may come from – may lead to the 

truth but the human relationship in the session may also lead to the false 

confession. In the case of Mr. S, Mr. S continued to admit the crime when 

the voluntariness should be highest in the court, still Mr. S continued to 

admit the crime because he had to continue the play the role of the culprit 

because he realized there was nobody who believed in what he really said. 

The procedure of investigation must be changed, otherwise you can’t get the 

true quality and the benefit of the interview of the suspect.

Makoto Ibusuki
I agree. The whole process of the psychology on the part of the suspect must 

be visualized, otherwise simply the audiovisual recording is not sufficient. 

The rapport has a lot to do with how we practice the job of the counsel for 

the benefit of the suspect.

Now, moving on to the second question. Dr. Fuchino, could you respond? 

Professor Naka talked about the value of silence because it reveals certain 

kind of information. What is the significance of silence in the Japanese 

justice system?

Takao Fuchino
What is the significance of remaining silent? This is the defense against 

illegal investigation but essentially it has two meanings. Suppose that the 

person is a real culprit, and then the true culprit making a statement is 

incriminating. He may be put into a prison or he may receive capital 

sentence. No coercion of incriminating act is a way to respect the human 

rights of all people. The second one is more to do with the topic of today’s 

symposium. Suppose the person is not guilty when he was forced to talk, 

then this right to silence has a big meaning.
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Professor Naka started to say that we want to ask the suspect to tell clearly 

that he has not done it. But this is a way to demand the suspect to show the 

evidence of not being guilty. The lack of evidence from the suspect may lead 

to the decision in the court which finds the person to guilty. That’s why all 

the burden of proof is on the part of the prosecutors. There is no burden of 

proof on the part of the suspect about the innocence. He or she has the right 

to silence because with this you can excuse the suspect from the burden to 

prove his innocence. Here, the criminal procedure may have some 

divergence vis-à-vis psychologists. Psychologists feel that it’s better to have 

many more of good statements in order to prevent the miscarriage of justice 

because this can prevent miscarriage of justice. Paradoxically, the criminal 

procedure starts with a lack of statement. There are more unsolved cases 

because the assumption is that the suspect would remain silent. Even 

toward the end, it may be impossible to decide whether the person is guilty 

or not. By having the presumption of innocence when the evidence is not 

strong enough, that’s how the criminal procedure is conducted. 

Makoto Ibusuki
Thank you. Clearly, here is the difference between the psychology and 

criminal procedure. Still being aware of the difference between the law and 

psychology, we have to think about how better we can prepare the rules for 

the benefit of all the people concerned. The law is about the norms and the 

psychology is experimental human science. Here we see a difference. Even 

with the difference we should be able to benefit from both. We hope to 

realize such a new relationship.

Now, coming to the last question, right to silence. Right to silence is 

presumed to be something against the suspect. Australian legal condition 

for right to silence, please.
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David Dixon
It may be more useful to talk about the right to silence more generally in 

Australia and England. I said before there is extensive research which has 

been done on this. That research can be summarized into really three 

points. One, that the use of silence is greatly exaggerated usually by police 

in claims for greater powers that in fact very few suspects remain silent in 

police interviews and there are many reasons. I can explain why that’s the 

case.

Secondly, remaining silent does not lead to – is not a benefit – usually very 

beneficial to suspects that suspects who remain silent are more likely to 

escape conviction or to escape being charged. Thirdly, the kind of changes 

which have been introduced in England and in New South Wales to the 

right to silence, certainly in England do not lead to more confessions or 

more convictions. In other words, briefly, the right to silence is largely a 

political issue, not significantly a legal one. It’s far too much time spent 

talking about it.

While I have the microphone, can I just make one more point? I don’t 
understand the Mr. S’s case which is being talked about a lot. But if I am 

right, I am being told that he was innocent. Why we are not talking about 

the person who really did the killing of the child? The real problem which a 

criminal justice system which wants to reform has got to look face up to is 

why do you spend years chasing after someone who turns out to be innocent 

if the result of it is – forget about the problems that it causes that 

individual but focus on the fact that somebody killed a little girl and has 

got away with it has not been convicted. That is a problem which the 

criminal justice system has to face up. I don’t know if this is a general 

problem in Japan or not. I don’t know almost anything about the Japanese 

criminal justice system. But what did happen in Australia and in England 
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was that finally the criminal justice system came to realize that letting 

people get away with bad things was a problem and something was done 

about it. Specifically what happened is that the judges said that the kind of 

slow reform which is being talked today isn’t enough and the judges started 

to say, we will not allow police use evidence unless it is being collected 

properly.

Like I say, I am not telling you that there is a problem in Japan, I don’t 
know. But you people here know and if there is a problem then the way to 

do something about it is to get judges to stand up, or one way is to get the 

judges to stand up to the police and say you cannot bring evidence to court 

which has been collected in ways which are by international standards 

unsafe.

Makoto Ibusuki
I believe the last point is the adaption of the evidence in the court. I believe 

that was the very critical point and that has to be received very seriously. 

The United Nations Human Rights Committee believes there was almost 

finishing of the discussion on the Japanese case. For example, the very 

lengthy interrogation time as well as no presence of the attorney, it is 

criticized by the international community. In spite of those critiques, 

Japanese courts do not listen to those critiques. As long as it is in the range 

of 23 days, even if it is a confession after detention it is admissible. This is 

the response using my prerogative as the chairman. The courts and judges 

have to act as the watcher, as the protector and guarantor of the suspects. 

They are not playing the role. Police, public prosecutors, attorneys, those of 

course are very important but the roles to be played by the court and judges 

are even more important in that sense.

Could you tell me the situation of Korea about right to silence of defendant. 
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Professor Park?

Ro Seop Park
I will try. In Korea, the right to silence is guaranteed by the constitution. 

But in actuality the exertion of the right is very rare. It has to be seen from 

two perspectives. The first one is, in the investigation the suspect has the 

right to silence. Secondly, the suspect has the right to silence again at the 

court because in court the prosecutor has the right to interview the suspect 

as defendant. The right to silence has to be viewed for two layers of the 

process. The right to silence in the court trial is more important. Even 

though the suspect didn’t exert the right to silence during the investigation, 

he or she might have the right to silence again, have a chance to use the 

right to silence again during the trial.

Additionally, I would like to point out the meaning of the video recording 

system in Korea. Firstly, in Korea, more focus is on securing the credible 

statement of the suspect, but I would emphasize that we should move on to 

have more focus on controlling the investigative process to control the 

investigative process.

Makoto Ibusuki
Can I ask one question? In Korea, can prosecutors use silence of defendant 

for presumption against the defendant?

Ro Seop Park
I have some empirical study about the perception of right to silence from 

suspect’s perspective compared to the investigator’s perspective. They have 

different perceptions about the use of right to silence. The investigators 

perceive that if the suspect uses the right to silence as if the suspect is 

guilty. It’s the kind of evidence that the suspect is guilty. Whereas the 
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suspects perceive the right of silence – if they use the right of silence they 

might be perceived as uncooperative suspect. They feel like they have to 

cooperate to have the kind of justice – to lead the procedure to be not unfair 

to them. Am I making it clear?

Makoto Ibusuki
Yes. Please, Thank you.

Ro Seop Park
If the suspect actually used the right to silence but still he or she is found 

to be guilty, then the suspect as a defendant would be disadvantaged in 

sentencing. That’s why even though that’s suspect’s right, using the 

suspect’s right actually is a very delicate issue.

Makoto Ibusuki
Thank you very much. I am sure there are a lot of questions or comments. 

But we do have the reception to come. I hope you will have more 

opportunities to discuss those matters together with the overseas lecturers 

as well as your colleagues from Japan. We do have some room for the 

additional people to join, so please join us in the reception. That would be 

held in Tawawa Restaurant on the 7th floor of this building.
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Closing Remarks

Tatsuya Sato (Ritsumeikan University)

Makoto Ibusuki
Let’s move on to the closing remarks. Professor Tatsuya Sato, professor of 

psychology of Ritsumeikan University is going to give you the closing 

remarks.

Tatsuya Sato
Thank you very much. I am Sato. Thank you very much for joining us. This 

is going to be the last closing remarks. From early in the morning we have 

gone through 8-hour session. Thank you very much for having joined with 

us. My thanks go to the overseas participants. Probably you are very much 

appreciative that we are very workaholic including the overseas lecturers 

also. We are very much privileged that we were able to have today’s 

symposium.

Co-sponsoring organizations and co-organizers, together with them we are 

very much grateful that we were able to have this symposium. I am not in 

the position of giving the summation of the points of the discussion. The 

questions or the challenges, what is going to be the future of the audio video 

recording. Recording is encoding but what about the decoding side? One 

thing I came to realize is the importance of the decoding side. That’s 

something we need to further develop on the decoding side. In Japan, this 

only applies to the use of the lay judge cases. Also, mention was made that 

this is not going to give a very good dream if it is only applicable to those 

cases. The freshman asked very good questions. Suppose she is 20 years ago 

and if she becomes a lay judge, 20 years later, if there was the false charge 

on the suspect she was attending, probably for the future this is not going 
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to be the end of the discussion once it is introduced. Encoding and decoding 

issues have to be also continued to be discussed, and also investigative 

culture which is supporting those procedures. Still we have 23 days very 

lengthy detention. That has to be also reviewed.

I don’t know whether it is communicated to the overseas participants. At 

one time I said 23 days detention time. Is that 23 hours? That’s still long 

some overseas participants said. Is it legal, 23 days? Is the Japanese legal 

system legal? I was very much surprised to be asked with that kind of 

question. That’s something we need to dwell upon. Just system, is it just or 

not? That’s related to Japanese scandal. Japanese justice system and 

judicial system has to be also reviewed in collaboration with the overseas 

cases.

Personally, I was led into this field of forensic psychology when in 1994 over 

10 years ago when I was employed by Fukushima University and Professor 

Hamada was the frontrunner already during that time. He was almost a 

mentor for me. I am very happy that now 20 years later, I was able to 

organize such a high quality symposium with a great panel. But of course 

there is a long journey ahead of us.

I hope that I will be able to further our studies and practice together with 

all of you who are here. Ritsumeikan University is going to open a new 

campus in Osaka. Professor Inaba in the area of social policies is going to 

teach students in Osaka campus next year. In Osaka next year Pan-Pacific 

Law and Psychology meeting I hope is going to be held. Law and psychology 

is indeed a transdisciplinary area and besides boundary it’s not inter but 

almost a fusion of the two fields, law and psychology and fusion of 

knowledge and experiences of experts from different countries is going to 

take place in Osaka. In that meeting in Osaka I sincerely hope that I’ll be 
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able to see all of you on the location where fusion of law and psychology and 

fusion of different countries experience is going to take place.

We had a long meeting today. A former professor of Tokyo University and 

Professor Ibusuki who now teaches at another university, Seijo University, 

has planned this symposium. I am deeply indebted to Professor Ibusuki for 

his expertise and network for putting together such a wonderful panel. 

Each speaker has been so good at time management. Because of their 

cooperation, I have been able to adjourn this meeting on the right time. I 

would like to thank all of you very much for your very kind cooperation.

This concludes the whole symposium for today. In Japanese, we say hiraku 

which actually means open, not close when we say the meeting is closed or 

adjourned. I hope that in closing or in opening we hope we’ll be able to open 

this field and experience and learning sharing toward the future. I once 

again would like to thank all of you, especially to speakers from abroad. We 

will begin reception at 6:30. All of you are kindly requested to go to the top 

floor of this building for reception that is going to start from 6:30. For 

simultaneous interpretation receivers, please be sure to return them at the 

exit. Thank you.
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