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R 1 : Interrogation videorecording in the new Korean Criminal Procedure
Code and the practical Problems with their Performance
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Interrogation videorecording in the new Korean Criminal Procedure
Code and the practical Problems with their Performance

Prof. Park, RoSeop

Hallym University

# Political reforms in Korea have reflected the desire to democratize.
#® people are increasingly interested in justice system. So the
problems in the criminal justice system were magnified.

# Through recent judicial reforms,

A jury trial was introduced,

the right to counsel during examination of a suspect was
guaranteed,

Detention of Suspect was introduced, and

the system of determination of punishment was improved.

# The purpose of the revised Criminal Procedure Code is to
« protect human rights,
+ enhance national judicial participation,
« overcome the phenomenon of ‘trial by dossiers
« realize the cross—examinations by the parties in a courtroom.
# However, Judicial practitioners such as the public prosecutors
desperately opposed the reform.
* C of dossiers
was moderated

4 videorecording degenerated into a assistant for an interrogation.

@ So-called 'trial by dossiers’ is originated from admissibility of
interrogations by an investigative institution.

# A protocol prepared by any investigative institution other than a
public for of a suspect is issible as

evidence, according to Criminal Procedure Code article 312 (3)

# A protocol in which the public prosecutor recorded a statement
of a defendant: the article 312 (1), (2) of the Criminal Procedure
Code

(1) A protocol in which the public prosecutor recorded a statement of a
defendant when the defendant was at the stage of suspect is admissible
as evidence, only if it was prepared in compliance with the due process
and proper method, the defendant admits in his pleading in a preparatory
hearing or a trial that its contents are the same as he stated. and it is
proved that the statement recorded in the protocol was made in a
particularly reliable state.

(2) Notwithstanding paragraph (1), if the defendant denies the authenticity in
formation of the protocol, it is admissible as evidence, only when it is
proved by a video-recorded product or any other objective means that
the statement recorded in the protocol is the same as the defendant
stated and was made in a particularly reliable state.

(3) A protocol prepared by any investigative institution other than a public
prosecutor for examination of a suspect is admissible as evidence. only if
it was prepared in compliance with the due process and proper method
and the defendant, who was the suspect at the time, or his defense
counsel admits its contents in a preparatory hearing or  trial

(1) The statements made by a suspect may be recorded by a video
recording system. In this case, the suspect shall be informed of video
recording in advance, and the entire process from the beginning to the
end of interrogation and the objective circumstances shall be recorded
by the video recording system.

(2) Once the video recording under paragraph (1) is finished, the original
recording medium shall be sealed without delay in the presence of the
suspect or his defense counsel, and the suspect shall be required to
print his name and affix his seal or write his signature thereon

(3) Upon a demand by the suspect of his defense counsel in the case of
paragraph (2), the video-recorded product shall be replayed for viewing.
In such instance, if there is any objection raised to its contents thereof,
the purport of such objection shall be put down in writing and shall be
attached to the product.
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# Distortion— Problems of interrogation Protocolls

« Evenif the requirements of the articles 244, 312 are fulfilled,

the thing is inevitable distortion of an interrogatory.
+ Because a long conversation between an examiner and an
examinee makes an interrogatory,

+  Some factors would cause distortion of the truth.

# The Code 312: the most controversial issue of legislative process
in year1954
+ A criminal trial took the risks and gave admissibility of an
interrogatory.
+ The most controversial issue is whether to give admissibility of
an interrogatory or not.
+ The legislators made an attempt to balance between protection
of human rights and effectiveness of an investigation.
# The legislators tried to achieve judicial economy by making a
distinction between an interrogatory by the public prosecutors
and by the judicial police officer.

8

# But something the legislators couldn’t expect happened.
* The public prosecutors have to interrogate a suspect to get
admissibility of a statement.

The prosecution investigation officers examine a suspect and

the public prosecutors only sign an interrogatory.

- The public prosecutors couldn’t directly examine all the
suspects because the number of cases is over two millions in
one year

The supreme court admit that kind of interrogatory as
prosecutors interrogation dossiers.
# This underlying distortions spoiled credibility of criminal justice.

»

4 The supreme court broke the precedent and restrict admissibility
of prosecutors interrogation dossiers, showing that substantial
authenticity is required.

# The precedent assumed substantial authenticity if prosecutors
interrogation dossiers only have formal authenticity.

# Due to Supreme court’s change in position, The prosecution has
no choice but to strenuously insist on introduction
videorecording system.

10

»
4 In most countries
+ Outside organizations, including a court and a bar association,
of vi system,

+ denouncing that violation of human rights in criminal
investigation process
4 In Korea, on the other hand,
« the ion and police led ir ion of
system.

+ Furthermore, they The purposes of introducing videorecording
system differ between the prosecution and police

»
# Korean national police agency

aim of introduction was to calm controversy about pressed
investigation by the judicial police officer.

However, skeptical of national implement of videorecording
with the concerns about enormous expense and leakage of
idential i about an i i

4 As "Punishment of Sexual Crimes and Protection of Victims Act,
was revised in 2003, It is obligated to videorecord children victim
of sexual violence.

11
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4 Korean national police agency

found that videorecording can contribute to the credibility of
police investigation

was interested in videorecording during interrogation of a
suspect.

# Korean national police agency had strong will to prepare to gain
independence of investigation.

»
# The prosecution
+ has prepared itself for videorecording, as studying foreign cases
and carrying forward test operations.

# Contrarily, the criminal jurisprudence academic community

didn’t adequately prepare for videorecording that can clarify
investigation process

even though it agreed that admissibility of interrogation should be
denied in a courtroom.

4 In 2004 the i that
have admissibility in a courtroom.

materials

14

# The Reason of the prosecution suggestion

It looked gloomy that interrogation would be accepted its
admissibility.

dossiers and
on judicial

4 But as di ion about

continued in pr
reform,

The judiciary began to insist that aggravating tasks is worried in
case admissibility of interrogation
* they had some apprehensions that a courtroom descends to a
i theather if i

gets the

“»
# Presidential commission on judicial reform determined the legislation bill

- ani by the public has admissibility which
same as at present(312)

+ videorecording get admissibility on condition that it is supplementary
means(312-2).

# However, the national assembly deleted the article 312-2 of giving a
videorecording admissibility
# The revised Criminal Procedure Code clarify it has no will of excluding

‘trial by dossiers' by giving admissibility to an interrogatory by the public
prosecutors.

16

4 Because

by the public can be used to
confirm prosecutors” interrogation dossiers are same as written
statements,

® The number of implementation of videorecording was expected to
increase.

4 In 2009, It accounted for 50% of the number of all the prosecution
investigation.

2006 | 2007 | 2008 | 2009
4855 | 19,197 | 25.191 | 50967

»
@ The police’s of

differs from the 's.
# The police have to write regardless of vi

# If the accused deny the The i

ion and
immediately lose their admissibilities.

# But the police has already set up 650 videorecording rooms until 2007.

2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013

943 | 18,013 | 89.338 | 73,371 | 38.087 | 21,174 | 20.095 | 40,967

# 2 Million crime cases a year

17
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Videorecording Room

82

*

*

*

LR 4

The purpose of recent reform of criminal procedure was to settle down the
principle of court-oriented trials.

For that, It is needed to deny admissibility of an interrogatories written by

an investigative institution in principle.

Transparency through all investigative activities is premise of the principle

of court-oriented trials

All investigative activity should be watched and controlled.

The most practical way to clarify investigative activities is a videorecording
system

24




"
# some conditions for a videorecording system to settle down in a criminal
suit.
+ obligation draw up of an interrogatory.

+ asuspect should be given request right to videorecording

# asuspect should be given request right to videorecording,

Thank You
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#Res 2 : Video Recording of Suspect Interviewing in Korea: Its Lessons
and Future Directions
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Suspect interview was considered to be a topic of legal debate
rather than that of empirical research

Until the introduction of video recording system , there was little
systematic or scientific research on suspect interview.

Inclusion of video recording of investigative interviewing in the
Criminal Procedure Law Amendment in 2007 was a big step forward
to suspect interview research.

L. Introduction

Although video recording of suspect interview is not mandatory and
access to interview data is very limited, video recording system
provides a basis for understanding suspect interview practices.

Some recent research on suspect interview has enabled us to
understand problems of current suspect interviewing.

Written examination record is element in Korean criminal justice
system.

Written examination records by prosecutors can be used as
evidence.

2. Problem of Wrillen Bxamination Recoris
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; Discropancies betwoon video and writton rezords

Lee H.G, & Jo, E. (2014). The Extent and Types of Distortions in the Examination
Record : A Comparison of Paper and Video Records. 7he Journal of Police
Science, Vol. 14, No.2, 29-53.

They analyzed the extent and nature of discrepancies between the
video recorded suspect interview and written examination records
based on the video recorded interview.

10 criminal case records were analyzed.
Video recordings of suspect interview were transcribed.
Written examination records were analyzed and compared with

video transcripts.

Discrepancies between the video and written records were
categorized by their influence types and patterns

Inflence Type Influence Pattem
Omission of A
Influence on Verdict Omission
Omission of Q& A
Distortion
Influence on Sentencing Obvious Commission of A
Procedura Defect Subtle Commission of A
Summarizing Commission Commission of Q
Non-
disortion Inelevant content. Addion of Q & A
Clear Fact Switch of Q& A

Coding Criteria

= -
= " N - . N . . . X :
- Frequency of Discrepancies by Influence Type Frequency of Discrepancies by Influence Pattern
Influence
uence on uence o Sentenci cedural Defect atten Obvious 5
R = oot onisnot| O S conpisn o WNIQ 1y
e & & oA I
1 1 2 3 6
1 3 3 3 3 3 1 2 B
2 91 17 5 114
2 s s 2 B s B 3 114
3 50 14 5 6
3 s 2 1 1 3 2 12 B}
4 % 8 3 a7
4 1 5 1 3 2 B 10 )
5 4 1 3 5
s 7 3 13 7 s 1 s s
6 106 2 4 135
G s E) 3 15 G 1 a 135
7 4 0 3 7
7 2 1 o 3 13 3 1 7
8 23 0 1 24
s o . 3 2 2 2 3 »
9 21 0 5 2
s 1 2 3 4 s 2 12 »
10 15 3 1 19
10 2 4 3 7 3 1 2 1
vean 3860 700 340
(79%) (14%) % (100%) von | 30180 0w 660 310 20 s 40
% Gw o an s 6 6% B aww
Leossoznte)
Loo 8 do@0te)

9

10

Problem of Written Examination Records

[Results]

1. Distortions of information which could influence guilty-not
quilty verdict were observed in all sample cases.

2. Procedural defects (e.q., improper Miranda warning, consent to
video recording, consent to midnight interview) were also found in
all sample cases.

3. Omission of Q & A and switch of Q & A were most commonly
observed discrepancies between video and written records

4. Although obvious commission of answers was very rare, subtle
commission and omission of answers were frequently observed,

ed Suspeat Inlervies
Confession!!

The most persuasive evidence in criminal trials (Oberlander, Goldstein, &
Goldstein, 2003)

Investigators question suspects
— To get more information about the case.
~ To induce suspects to confess.

(Wrightsman & Fulero, 2004)

Pressure to obtain confession could lead to false confession due to
confirmation bias and tunnel vision (Kassin, et al. 2003).

Confession is an important evidence in Korea!

11
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Suspect Interview Strategies

B

A false confession case (2007)

Humane  associated with offenders’ admission of crimes Four teenagers (2 girls, 2 boys) were accused of brutally beating
another homeless teenage girl to death.
: The teenager suspects were identified as co-offenders (‘the kids’)
Dominant _ by two mentally handicapped and alcoholic adult suspects who
initially confessed their crime of beating up the victim to death.
Holmberg & Christianson(2002)
There was no physical evidence.
i Aimed at securing evidence The teenager suspects were separated from each other and
interviewe a prosecutor as an investigator ed the written
Informa.tlon ened by 2 investigator typed th
gathering #‘,pm open question, etc. record.
The suspect interviews were video recorded.
Accusatory
Moston & Engelberg (1993)
== =
=" ="

A false confession case (2007)

15t Trial:

Four teenagers all confessed and were judged to be guilty.
Sentence: 2 ~ 4 years imprisonment.

Appeal Trial:
Confessions were induced by the prosecutor and not credible
No other evidence was presented.

Not guilty!

Supreme Court:

Not guilty!

What actually happened in the video?
1. Video recording started after defendants confessed
The entire suspect interview was not video recorded.
2. Confession was induced by various dominant interrogation tactics.
‘There is no use for denial because co-offenders already confessed”
3. Suspects were blamed for the crime and lying about their offending.
4. Suspect were told to believe there are other evidences.
5. Confession would make them feel better.

6. 1f confess, they will help the suspects to get more lenient sentences.

15

16

Nowadays it is getting harder to find physical evidence for criminal cases.

Suspects tend not to confess when there is no physical evidence.

Many investigators believe that obtaining confession depends on the
investigator's interview skils.

Various investigative interviewing strategies are used by investigators
(Moston, Stephenson & Williamson, 1992; Moston & Engelberg, 1993;
Leo, 1998; Kassin et al., 2007; Soukara et al., 2009).

Police officers preferred using more coercive interview strategies when
evidence is weak (Kim & Jo, 2013).

There were relatively few correlations between suspects' change of
“position’ from denial to confession and the degree of usage of the 17
interview tactics. (Soukara, et al., 2009).

1. Investigative Interview Skills

Jo, E. (2013). Development of effective investigative interview
anual to counteract psychological changes of suspects.
Report Submitted to Supreme Prosecutors' Office.

Research Questions:

1. How are Korean investigators doing with suspect interviewing?

2. Are there effective interviewing tactics to obtain admission/confession?

3. How should we train investigators?

17
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" Method
1) Screening of Suspect Interview Videos

+ Video Recorded Suspect Interview Database for 2005~2013

+ Consistent Denial : 48 cases (homicide, sexual assault)

+ Change of position(from ‘Denial’ to ‘Confession/Admission’) : 48 cases
(Homicide , Sexual Assault)

2) Transcribing Interviews

+ Type of offence, length of interview (minutes)
- Allidentifiable information related to suspects and interviewers was
removed.
+ Very thorough transcription of interview was obtained:
verbal and nonverbal interactions between interviewer and suspect.

3) Coding by 2 Trained Coders

«+ Interview tactics (frequency): ICC = .67
+ Suspect's response types (frequency): ICC = .95

74
ist of 17 psychological tactics

Coercive approach Information gath

Maximization of Offence Disclosure of Evidence

Minimization of Offence Emphasizing Contradictions

Challenging the Suspect’s Account

Positive Confrontation

Interruptio Open Questions
Repetitive Questioning Gentle Prods
Leading Questions Silence
Intimidation Handling the Suspect’s Mood

Suggest Scenario Concern

Situational Futility

Soukars. S, Bl . 8 U &, Tumer, M. & Chamyman, . (2000, What realy happans in polcs
interieus of suspects: Iaclics and confessions. Psychology, Srime & Lo, 15 45

19
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Data Coding

Rapport Building Themes

e | a—————
Express understanding of what the suspect is going through
Crcursg th et o e e st

e ————r——

Providing advice for the suspect's current or future process of

_ the case

Expressing concern about the suspect's current or future
situation

Conversation about job, family, interpersonal relationship

Length of Interview

50
40
W under 30
30 W30~60
W 60~90
20

W 90~120

10 120~

length of interview (min)

22

L0290

0 Lo28 = Denial

D Supeat
Suualied
uondnuay
Buzsieydwy
pusdo

D anpaday

spoad apuas
uonewoiuo)
uonepiwnul
waau0)

-5, 12adsns Buyjpuel|
uonezwen
Ay feuonenys
uonezwug
asuas

23u3pia Jo ainsopsia

=
/7 Ratio"of Interview Tactics: Before vs After Change
(Change condition only)

= Before

t=247" =213  After

[ T
|

© Supea
suuale
wondnusawy
0 annaday
spoud apuan
wonewoyuo)
wonepnul
wonezey
wopezIN

~Busieyduz

2u2pIN3 Jo 2insopsia
Poou 532050 BuljpueH
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Use of Rapport Building Theme for Persuasion

= Denial

= Change

Used Rapport Theme

No Rapport or Not Use

+ 9 of 10 cases (90%) which used rapport building theme for
persuasion were successful at obtaining confession.

= B
Rapport Building Attempts with Suspect L
Use of Rapport Building Theme
.
;
.
. ,
. .
B = Denial .
X B Change s = Denial
2 ? m Change
’ 0
o S
&
Rapport attempt No attempt & &
18, p<.05 &
<
« Despite most investigative interview manuals emphasize rapport
building with suspects, investigators attempted to build a rapport only
in 41 % of cases
P - Py = -
= e =
[Results]

Leading/Suggestive Qs were the most predominant interview tactics of
prosecution investigators.

Challenging the suspect's account and interruption are used in more than half
case

Mixture of coercive tactics and information gathering tactics are being used.

But Information gathering tactics such as Open Qs / Disclosure of Evidence /
Gentle Prods tended to be used more before the suspect changed his/her
position.

Concern
Open Q
Disclosure of
Evidence
Gentle Prods

Before

27

28

7

Results and Discussion

The risky practices of relying on leading questions and coercive
interview tactics need to be changed.

The benefit of Information gathering approach deserves more
attention by policy makers

Need to develop an investigative interviewing model for Korean
criminal justice system.

Need to revise investigative interview training program.

5. Discussion

Introduction of video recording system help to unveil problems of
suspect investigative interviewing

Solving those problems and improving suspect interview practice
would be possible through scientific research.

Although video recording system in Korea has its unique problems
to solve, it should be maintained and more actively used to
prevent serious miscarriage of justice.

29
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